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IN THE CI RCU T COURT OF THE 15th JUDICIAL CIRCU T I N AND
FOR PALM BEACH COUNTY, FLORI DA

_________________________________________ X
FI FTH THI RD MORTGAGE COVPANY,
Plaintiffs,
Case No.:
- agai nst - 502009CA028037 XXXXNVB

FI FTH TH RD BANK,
CANYON LAKES HOVEOMNERS
ASSCOCI ATI ON | NC. ,

Def endant .
_________________________________________ X

205 North Di xi e H ghway
West Pal m Beach, Florida
August 15, 2013

1:30 P. M

Thi s cause cane on for hearing before the
Honor abl e Jack Schramm Cox, Circuit Court Judge, in
Chanmbers Pursuant to Noti ce.

Veritext Florida Reporting Co.
800-726-7007 305-376-8800
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APPEARANCES:

ATTORNEYS FOR PLAI NTI FF
McGLI NCHEY & STAFFORD
101 NE 3rd Avenue, # 1500
Fort Lauderdal e, Florida 33301
BY: Mark New ESQ
Jenni fer Chapkin, ESQ

ATTORNEYS FOR DEFENDANTS
| CE LEGAL
1015 N. State Road 7, Suite C,
Royal Pal m Beach, Florida 33411
BY: SCOTT HOLTZ, ESQ
THOVAS PRESTI A, ESQ
AMANDA LUNDERGAN, ESQ

ALSO PRESENT:

Dani el Wasserstein on behalf of Canyon Lakes Honmeowners
Associ ation

Richard Jarolem W]Ison El ser Moskow tz, Edel man &

Di cker

Vi deogr apher, M chael Hol | ander, US Legal

EXHI BI TS

(No Exhibits marked during this hearing.)
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THE COURT: So do ne a favor. Announce for
the record, tell ne the nanme of the case and the
case nunber.

MR. NEW Certainly, Your Honor. It is Fifth
Third Mortgage conpany versus Def endant

Fifth Third Bank

you
need all of the defendants.

THE COURT: No, that's fine. Wat is the case
nunber .

MR. NEW Sure, it's 2009CA028037.

THE COURT: 0280377

MR. NEW Yes.

THE COURT: Very good. Tell ne your nane.

MR NEW Mark New, N-E-W with Jennifer
Chapkin with MA@ inchey & Stafford law firm

THE COURT: Who do you have with you today?

MR NEW Wtness is Linda Kuerzi,

K-UE-RZ-1.

THE COURT: Good to see you.

MR. NEW Defendants are represented by Ice
Legal. | wll tell you, they have Amanda Lunder gan
Tom Prestia and Scott Holtz.

THE COURT: Ckay. Wat we're going to do is
we're going to call for the clerk to bring up the

file. So until the file cones up, | amgoing to --

Veritext Florida Reporting Co.
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go ahead and we'll be in recess until then. |If you
see the defense, go ahead, then, and tell themto
be prepared to cone back in as soon as the file
gets here.

MR. PRESTI A: Ckay.

THE COURT: kay. Good to see you. Thank
you.

(Short recess taken.)

THE COURT: So let's go ahead and go on the
record. This is the Fifth Third Mrtgage conpany
ver sus This is Case Nunber
2009CA028037XXXX Division 8W So for the -- |
al ready took the appearance for the plaintiff. For
t he defense, if you' d announce for the record.

MR. HOLTZ: Yes, Your Honor. Good afternoon.
Scott Holtz fromlce Legal on behalf of Defendants

and

THE COURT: Ckay. Good to see you.

MR, HOLTZ: Also, who will be present will be
Amanda Lundergan from lce Legal on behalf of the
def endant s.

THE COURT: \Wiere is she now?

MR. PRESTIA: She's just on her way up, Your
Honor .

May it please the Court, Your Honor. Thonmas

800-726-7007
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Prestia on behalf -- also on behal f of and

THE COURT: kay. Do ne a favor and spell
your | ast nanme for ne.

MR, PRESTIA: P-REST-1-A

THE COURT: Very good. Good to see you.
Ckay. Very good.

So what 1've done is |I've had the file brought
up because the plaintiff indicated that they had
filed the original note. Do you know about the
time that you filed the original note?

MR. NEW  Your Honor, | think it probably
woul d have been in 2010. | want to say, 2009,
2010.

THE COURT: The clerks file doesn't conme with
a set of tabs in it and quite frankly it doesn't
come wth an index. |1'mnot sure why the clerk
doesn't do that. | amin 2010, let nme see if --

MR. NEW Judge, it's Decenber 28, 2009, if
you could find that '09-2010 break.

THE COURT: It is chronol ogical.

(Ms. Lundergan entered the courtroom)

THE COURT: Hi, how are you?

M5. LUNDERGAN: Hi, Your Honor.

THE COURT: Tell ne who you are.

Veritext Florida Reporting Co.
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M5. LUNDERGAN. Amanda Lundergan fromlce
Legal .

THE COURT: kay. Good to see you.

Are you fairly convinced that it is in the
court file?

MR. NEW Yes.

THE COURT: Ckay. Because as | was thunbing
t hrough here I saw what appears to be a count for
t he reestablishment of a | ost docunent. |'m not
sure, but let ne keep | ooking.

MR NEW We didn't file a conplaint but it
was filed with that [ ost note count, Judge.

THE COURT: Okay. So it should be close.

MR. NEW Judge, | am |l ooking at the actual

neeting, the Certificate of Service. The clerk's

got it docketed on January 5, 2010, if that -- it's

still right around that sanme tine period, though.
THE COURT: | ampretty close to that. | am

I n Decenber. | saw a certified copy of the --

MR. NEW Mortgage?

THE COURT: Yes. So I'mgoing to assunme |I'm
fairly close.

Here we go. So what I'mgoing to ask y'all to
do before we get started is |let you cone up here

and |l et you look at the file, and I have it marked

Veritext Florida Reporting Co.
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now, |'ve located it, the original note, so y'al
COMe on up

MR. NEW Thank you, Judge.

THE COURT: So everybody can get a chance to
see.

Ckay. | will keep it marked so we don't | ose
it. Al right. Very good.

MR NEW W had stipulated to the
adm ssibility of the note but the defendant's
reserving objections to rel evance and what have
you, but | wanted to nove it in as 1

THE COURT: kay. Any objection?

MR. HOLTZ: Your Honor, | don't think that's
exactly -- | do have an objection. | said that
theoretically it could be adm ssible but |
specifically reserved any objections that we m ght
make to its adm ssibility.

THE COURT: Ckay. So let's just stop for a
second. So here we are. |'mready to hear.
What's your objection?

MR. HOLTZ: Your Honor, we specifically
reserved in our affirmative defense the
authenticity of the signatures in the docunent. W
chall enge the authenticity of the signatures.

THE COURT: Are your clients here today?

800-726-7007
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MR. HOLTZ: They are present, Your Honor.

They are present in the area. | don't know if they
are in the courthouse.

THE COURT: Are they going to cone and testify
that that's not their signature?

MR, HOLTZ: |If the evidence bears it out. |If
they cannot -- if the plaintiff cannot establish,
but we believe that by raising the issue we have
now shifted the burden to plaintiff to establish
the authenticity.

THE COURT: That's kind of what |'m asking you

right now So here we are at trial. Today is the
day for trial. So what |I'm asking you is do you
have tinme -- do you have a witness here today that

Is going to be putting on evidence, primarily your
clients, that they did not sign this note.

MR. HOLTZ: My | have a nonent to confer?

THE COURT: Yeah. And | just want you to be
aware that if that's going to be your position,
that they did not sign the not, then | amgoing to
require that your clients be here. I'mgoing to
swear them under oath and under penalty of perjury.
If they swear that they didn't sign the note, and |
| ater find out that they did, it's six nonths --

actually five nonths and 29 days in the Pal m Beach

800-726-7007
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County Jail .

MR. HOLTZ: Understood, Your Honor.

THE COURT: So it's wth that understanding,
you-all go ahead and deci de what you want to do.

(Counsel is conferring.)

THE COURT: So, M. Holtz, what is your
position?

MR. HOLTZ: Your Honor, our position is that
we have to make that determ nati on when we have
our --

THE COURT: M. Holtz, let ne just stop you
for a mnute. |I'mgoing to take a recess for ten
m nutes. \Were is your client |ocated? Were do
your clients live?

M5. LUNDERGAN:  Your Honor, | believe their in
Pal m Beach County.

THE COURT: GCkay. Call themon the phone and
tell them |l want them down here at the courthouse
so that they can testify under oath that that's not
their signature on the note.

MS. LUNDERGAN:  Your Honor --

THE COURT: Stop for a second. M. Holtz and
| are talking. So what | want you to do is tel
themthat | want themto cone down here, and |I'm

going to put themon the stand, |I'm going to swear

Veritext Florida Reporting Co.
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t hem under oath under penalty of perjury, and
they're going to testify that that's not their
signature on the note.

MR. HOLTZ: | understand, Your Honor. |[|f that
s not necessary, if we do not wish to argue
t hat --

THE COURT: Just go call them See if they
want to cone down. If they do, if your position at
trial today is that note was not signed by them
then your clients need to cone into court and
testify under oath that that's not their signature.
And if | find out later that they had commtted
perjury, I will give themsix nonths, five nonths
29 days in Pal m Beach County Jail .

MR. HOLTZ: Understood, Your Honor.

kay. So we will take a break for ten
m nutes. Make the call and tell ne what you find
out. We will be in recess.

THE BAILIFF: The court will be in recess.

(Short recess taken.)

MR. WASSERSTEIN: Dan Wasserstein on behal f of
t he Canyon Lake Hone Owners Associ ation.

THE COURT: Ckay. Good to see you,

M. Wasserstein.

MR. WASSERSTEIN:  Thank you, Judge.

800-726-7007
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THE COURT: Ckay, let's go back on the record.

M. Holtz, what do you want to do?

MR HOLTZ: Your Honor, | think there was a
m sunder st andi ng about our objection and our
position. W are not saying that the signatures on
t he docunent are not our clients, and | don't know
if our clients would testify to that. CQur
objection is this: That that very well may be a
copy, a color copy of the original note, that
because it is filed as an original note, it is
purported original and that it nmay be adm ssi bl e,
but that would be subject to the plaintiffs having
proved that it is in fact the authentic original
not e.

That may appear to be the signatures of our
clients, but that may not actually be the original
note and a col or copy or any other facsimle is not
sufficient in evidence for themto proceed in the
foreclosure matter. That's one of the objections
that we had reserved wth respect to the note.

THE COURT: So you're aware, obviously, that
as a nenber of the bar any tine you take a position
you have a reasonabl e basis for asserting the
position that you take. Do you have a reasonabl e

basis, and if so, please tell nme what it is to

Veritext Florida Reporting Co.
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believe that the note that is in the file, which is
marked as the original, is in fact sonething other
than an original of the note. Can you tell ne what
your reasonable basis is for that?

MR. HOLTZ: Your Honor, may | allow
Ms. Lundergan to continue this portion of the
argunent or the discussion? She has had nore
experience with that particular issue.

THE COURT: Well, let ne just ask you, | nean,
you are the one that started it and y'all are in
the Cvil Division. Let ne just follow up on this,
and | don't nean any disrespect. This isn't
foreclosure. This is a circuit civil courtroom
This is a trial division. That's all | do here is
try cases. And | try cases fromanything from
$15,000 to well, well over $15,000 and | do it at a
very, very high Ievel.

So when you are in here, | amgoing to assune
that you all are very skilled at what you do. But
the rules of evidence apply and the also the rules
of procedure and the rules of decor in the
courtroom So if you start a discussion with the
judge, you finish the discussion with the judge.

If you want to divide up parts of the case, that's

fine. But you are with ne, you and | are having

Veritext Florida Reporting Co.
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t he di scussion, so there's no doubl e-tean ng,
there's no triple-teamng, there's no bailing out
for sonebody else to give you help.

MR. HOLTZ: Understood, your Honor.

THE COURT: GCkay. | amwth you. So | just
want ed everybody to be aware of howit works. So |
just want to know, ny question to you is that is
there a reasonable basis for you to nmake the
assertion that this is not the original note, and
If so, please tell ne the evidence that you're
going to put on at the tine of trial to back that
up.

MR. HOLTZ: Your Honor, | believe the
reasonabl e belief or the reasonable basis for our
position in reserving that objection is that the
conplaint in this case was originally plead with a
| ost note count. Now, subsequent to the filing of
that | ost note count, the plaintiff was able to
cone up with a purported original note and fil ed
that with the court.

Your Honor, the very fact that after
conducting and swearing to in their conplaint that
t hey' ve conduct ed an exhaustive and diligent search
of where this note should have been, |ooking for it

with all due diligence, they were not able to find

Veritext Florida Reporting Co.
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it, and then comng up with that original note, we
woul d mai ntain, casts suspicion on the originality
and the authenticity of the note that is now
purported to be the original note as filed.

THE COURT: Ckay. | understand your position.
Al right. So what we'll do at this point is that
| will reserve on the offering of the note into
evidence at this tinme. And so let's go ahead and
go forward. So for the plaintiff |I don't think I
need to have opening statenent. If you would cal
your first w tness, then.

M. Holtz?

MR. NEW  Your Honor, we would like to call --

THE COURT: Just a m nute.

MR. HOLTZ: 1'msorry, Your Honor, we do have
sonme prelimnary matters that we would ask the
Court to address before we begin the plaintiff's
case in chief. First of all, Your Honor, | believe
| need to bring to the Court's attention and for
t he purposes of the record to preserve -- the fact
that we are here today on -- in this case is as a
result of the granting of plaintiff's notion for
rehearing; however, the granting of that notion was
done by Judge Harrison w thout any hearing, w thout

any notice, or notice to the defendant or giving

800-726-7007
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t hem any opportunity to respond in witing, which
the Fourth District Court of Appeals has held one
of the two, at |east, nust be afforded if the Court
I s considering granting such a notion.

It was not done so. And so as a result we
bel i eve we are here today in a severely prejudiced
position, and frankly we would ask this Court to
reexam ne that decision at this tine, and to at
| east allow us to nake argunent on that notion for
rehearing as we have never had opportunity to
respond either via oral argunent or in witing.

THE COURT: kay. Response?

MR. NEW They were permitted to respond, Your
Honor. \Wat happened -- and they chose not to.
What happened in this case was we were set before
Judge Harrison on May 16th. Then the Court's
pretrial order required that the parties
I mmedi ately disclose the nanme, the specific nane
and address of any w tnesses intended to be call ed.
My firmidentified a corporate representative --
the servicer to be the witness and didn't identify
the specific nanme, and that's on ne.

What happened was after that witness |list was
served, which generally is conpliant with, you

know, the rules of procedure and trial preparation

800-726-7007
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when you' ve got a corporate entity as a party.

What happened was after disclosing the
W t ness, the defense Counsel, not M. Holtz, but
Ms. Lundergan and anot her col | eague contacted ny
of fice and asked for the nanes, the specific nane
of the witness. So a week before trial we provided
t he names, the specific nanme of the w tness who
woul d be present. David Gol dnan.

A week | ater we show up for trial with
David Gol dman sitting there flown in fromUah --
flowm in fromJacksonville, ready to try the case.
Wth the know edge of the witness the night before
the trial, there's a notion in limne filed arguing
that, Hold on, we're prejudice here, we didn't have
t he name of the w tness.

At the tinme that the notion in [imne was
filed, Your Honor, they had the nanme of the
W tness. Had never undertaken any effort
what soever in the |last four years, no effort in the
week prior to the trail, no effort in the nonth or
so after the trial was set to take a deposition.

| argued to Judge Harrison that, Your Honor,
we di sclosed the nanme. | didn't disclose the
specific nane. W sent the e-mail in response the

sanme day giving this defense firmthe nane of the

800-726-7007
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witness. To the extent there's any prejudice,

|l et's do the deposition now Let's go ahead and
continue the trial for a week and we will do the
deposition. Continue the trial a nonth and we can
acconplish this deposition. | wll stay tonight,
"Il stay tonorrow, do it over this weekend,
whenever, to accommpdate this claimthat there's
prej udi ce.

Judge Harrison ended up under the basis that
there was prejudice on the part of the defendant
dism ssed the case. | filed a notion for a hearing
nore specifically |aying out the argunents and
expl aining to Judge Harrison that there is no
prejudice here. Here are the facts, here's the
di scovery they been served. There's no deposition
and no prejudice.

Judge Harrison -- after a few weeks or so
Judge Harrison granted that notion, reset the
trial, they vacated the order dismssing the case.
Any tinme prior to that, these fol ks could have
served any kind of response or could have requested
a hearing. Nobody did that. Then once the order
was entered vacating the dism ssal and resetting
the trial, then there was the conplaint of, Wll,

we didn't have an opportunity to be heard, but they

800-726-7007
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di d.

I think Your Honor is in a difficult position
to have to rule on a notion for a hearing, an order
granting a notion for a hearing. | think Judge
Harri son could do that, but he didn't. He is the
person in the best position to | ook at the issue
and a cl assic exanpl e of when you need a reheari ng,
when the Judge | ooks at it, and says, Yes, | should
not have dism ssed the case that day, we had the
W tness that they were aware of that they never
tried to depose before and they couldn't proceed
how t hey wanted to.

THE COURT: Ckay. So, M. Holtz, let ne ask
you, was there a request for an evidentiary
heari ng? Was there a need for an evidentiary
heari ng?

MR. HOLTZ: | think there would have -- Wl |,
Your Honor, the case was dism ssed. And | believe
t here would have -- | nean, there was a need --
there woul d have been a need for an evidentiary
heari ng or sone type of hearing had the Court --
well, if the Court was inclined to grant it.

THE COURT: Let nme just ask you, though, so
did you get a copy of the notion to set aside the

di sm ssal for rehearing?

Veritext Florida Reporting Co.
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MR. HOLTZ: Yes, we did, Your Honor.

THE COURT: What did y'all all do as a result
of that?

MR, HOLTZ: W anticipated the plaintiffs
setting it for trial.

THE COURT: | appreciate that. | apol ogi ze,
| et me be nore specific. D d you file anything
with the Court?

MR HOLTZ: No, we did not, Your Honor.

THE COURT: Gkay. And then you got the ruling
from Judge Harrison?

MR HOLTZ: Yes.

THE COURT: When did Judge Harrison ruling
conme out?

MR. HOLTZ: That came out June 20th, |
bel i eve.

THE COURT: June 20t h?

MR. HOLTZ: Yes, on the notions for rehearing.

THE COURT: kay. And you got Judge
Harrison's ruling.

MR. HOLTZ: Yes, and we noved for
reconsi deration of that.

THE COURT: Did he rule on your notion for
reconsi deration?

MR. HOLTZ: W don't have an order yet, Your

Veritext Florida Reporting Co.
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Honor .

THE COURT: You don't have an order yet?

MR HOLTZ: No.

THE COURT: Have y'all received an order on
his notion --

MR. NEW There's no order on that.

THE COURT: Ckay.

MR. HOLTZ: Your Honor, | will say this, we
tried on nunerous tinmes to have our notion for
reconsi deration of the notion for rehearing set
bef ore Judge Harrison, but we were told by his
staff that he had taken a | engthy vacation, and so,
you know, we filed that notion, about a nonth ago
and have been trying to the calendar it since but
were not able to calendar it.

THE COURT: Again, when did you file your
notion for reconsideration?

MR. HOLTZ: It was June 17th -- July 17th,
excuse ne.

THE COURT: July 17th, but the -- nmaybe |'m
having trouble with nmy dates here. You got his
order that set aside the dism ssal on the 20th.
That's the date of the order, right?

MR, HOLTZ: Yes.

THE COURT: Wen would you have gotten it?

800-726-7007
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MR, HOLTZ: About a week |ater.

THE COURT: So probably about the 27th. So
and when did you file your notion for
reconsi deration?

MR. HOLTZ: The 17th, | believe, of July.

THE COURT: 17th of July. Wat's the rule say
relative to filing a notion for reconsideration?

MR. HOLTZ: | don't believe there is a tine
period on the notion for the reconsideration. The
notion for rehearing does have the ten-day rule.
The notion for reconsideration is a separate -- it
doesn't travel under the sane rule of civil
procedure. | believe it's an entirely different
notion and so I don't believe it has the sanme --

THE COURT: What rule did you travel under?

MR. HOLTZ: Well, our notion for
reconsideration -- I'msorry, | had put it in the
notes, here we go. Wll, the reason -- okay. CQur
notion for reconsideration was filed not pursuant
to this specific rule of civil procedure, but
rather it's cited, Fourth DCA case | aw, which |
have copies, courtesy copies for the Court and for
the plaintiff, Auburn V. Arozo 922 sd. 1106, which
says that if the Court contenplates granting the

notion for a newtrial, the Court can satisfy due
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process by holding a hearing or giving the opposing
party an opportunity to be heard through witten
responses and also cited to local rule Nunber Six
pronmul gated by 15th Circuit which says with the
exception of notions for a newtrial or rehearing
pursuant to Rule 1.530, which is their notion for
rehearing which is brought under Rule 1.530 or
simlar procedural rule, no petition for rehearing,
notion for reconsideration or |ike pleading shall
be set for oral argunment except upon court orders.

So, specifically, a petition under 1.530 is
excluded fromthe bar on oral argunent w thout
| eave of court which would indicate that it should
be set for an oral argunent.

THE COURT: So which rule of civil procedure
were you traveling under?

MR. HOLTZ: One nonent, Your Honor.

THE COURT: Sure. Is it 1.530 or 1.540, which
one?

MR. HOLTZ: Your Honor, we were traveling
under the Court's inherent authority to al ways
reconsi der non-final orders. The notion for
rehearing was traveling under 1.530.

THE COURT: Ckay, but | amtal king about

yours. You said after you got the ruling from
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Judge Harrison, that you filed a notion for
reconsi derati on.

MR, HOLTZ: Yes.

THE COURT: Ckay. So you got rules of civil
procedure that tal k about when you can ask a judge
to set aside an order. So |I'mjust curious which
one were you traveling under?

MR. HOLTZ: Again, Your Honor, we were relying
on the Court's inherent authority to reconsider any
non-final order that the Court enters.

THE COURT: Ckay. So your position today is
that you still have a pending order or a pending
notion that has not been rul ed upon requesting
reconsi deration of the order by Judge Harrison to

vacate the default, correct?

MR. HOLTZ: It was an involuntary dism ssal.
THE COURT: GCkay. |I'msorry, vacate the
i nvoluntary dismssal. GCkay. Very good.

Al right. Anything else on this?

MR. HOLTZ: No, Your Honor.

THE COURT: Well, | amgoing to deny your
notion. All right. So any other matters we need
to address before the plaintiff puts on their case?

MR. HOLTZ: Yes, Your Honor, we have a notion

inlimne that we filed in this case. | have a
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courtesy copy for Your Honor, if | may approach.

THE COURT: kay. So when did you file that?

MR HOLTZ: | believe it was filed yesterday,
Your Honor.

THE COURT: Yesterday. ay. |Is there a
pretrial order in this case?

MR. HOLTZ: | don't --

THE COURT: |s there a pretrial order?

MR. NEW There is an order setting the trial
settings for --

THE COURT: Can you tell ne where that is or
what the date of it is?

MR NEW It's June 20th, Your Honor.

THE COURT: June 20th?

MR NEW O this year.

THE COURT: Hang on just a mnute. Unless
sonmebody has a copy of it.

MR. WASSERSTEI N.  Your Honor, | have a copy.

THE COURT: Okay. Thanks.

MR. NEW [It's subsection 4, which is at the

end of the order, Your Honor, for first notions

whi ch require rescheduling or cancell ation of

trial.
THE

says.
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COURT: Let ne just see what the order
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M. Holtz, go ahead with your notion.

MR. HOLTZ: Thank you, Your Honor. | think I
need to begin by informng the Court, as Your Honor
IS newinto the case, that essentially the issue in
this notion inlimne is the second -- it's the
second tine we've had to argue the sane issues,
Your Honor. |It's the same exact -- it's
essentially the sanme exact issues that |ead the
case to be voluntarily dismssed at the last trial
setting, which is that in this case plaintiff has
failed to abide by the trial order and failed to
tinmely disclose its w tness.

The trial order cannot be clearer, it says
that parties should i medi ately upon the issuance
of the trial order exchange lists with the nanes
and addresses of the witnesses that are potentially
going to be called at trial. Again, plaintiff's
Counsel failed to do so. They didn't reveal the
name of their witness until al nost exactly -- unti
three weeks -- after the trial order was issued.
And t hen, Your Honor, we were only given an
opportunity to depose the witness a week before
trial.

It conpletely -- we weren't really given an

opportunity. W were given a date. W were given
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atinme, one tinme with one opportunity to conduct a

t el ephoni ¢ deposition, which in our -- our position
Is not -- is equivalent to not giving us any
opportunity at all. W were not avail able for that

day. We were not given nultiple days in which to
choose. There was no coordi nation of any kind.

What we had was one opportunity to take a
t el ephoni c deposition i medi ately by before trial,
whi ch essentially affords us no opportunity at al
to depose that w tness because at that point
there's no real benefit to us in terns of being
able to produce a useable transcript for
| npeachnment purposes, for gleaning additional
i nformati on about that w tness.

And, Your Honor, the problemis this:
Plaintiff's counsel is going to argue that by
listing a corporate representative, that that is
sufficient, and that if they subsequently provide
us with the nane, no matter how cl ose before the
day of trial that is, they have conplied with the
rul es.

THE COURT: Let ne just stop you for a second
so | can hear their side of this.

Go ahead. Response?

MR NEW Can | use the podium Judge?

Veritext Florida Reporting Co.

800-726-7007 305-376-8800



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 27

THE COURT: Sure. Absolutely. Anybody can
use the podi um

MR. NEW Judge, |'ve practiced civil

litigation and commericial litigation for 13, 14
years. |'ve taken depositions all over the
country. |'ve taken depositions in Russia. | took
a deposition in Little Rock yesterday. |If you want

a deposition, all you need to do is at any point in
the litigation, ask for a deposition. |If you want
t he deposition of a person certain, say | want to
take the deposition of this guy, get on the plane
and go take the deposition. |If you want to take a
deposition of a corporate representative, you
notice it up, granting is required, and get it
done.

Case is pending for four years, they never did
that. Wth the prior trial which was set for
May 16th, | told you, | put the corporate
representative of the servicer, that's sufficient.
There's no prejudice there. They knew that the
servicer was going bring a witness to testify. It
doesn't matter to themwho it is. They never
wanted to take a deposition before. | was there
of fering, standing on ny head offering the

deposition --
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THE COURT: Let ne ask you this, though. So
|'"ve got a copy of the trial order and |I'm | ooking
at subsection E of the trial order, and it's about
hal f way down it says that the party intending to
use an exhibit or witness discovered after
Counsel's been heard pursuant to paragraph E shal
i mediately -- that's not the part |I'm | ooking for.

Let ne see if it's in here.

So the first part of it says -- hang on a
mnute. Let ne back up. | think | mssed the
point. | guess it's A it says -- this is on the
trial order: "The parties shall imedi ately

exchange lists of all trial exhibits, nanmes and
addresses of all trial wtnesses and nanes and
addresses of all experts." So at what point did
you conply with the trial order and nane -- give
t he name and the address of the trial w tness?
MR. NEW July 9th, Judge. This was issued
June 20, July 9th | provided the nane of the
W t ness.
THE COURT: Who did you disclose?
MR NEW Ms. Kuerzi, who is sitting here.
THE COURT: Ckay. So in your disclosure you
named her specifically?

MR. NEW Nanmed her specifically, provided her

Veritext Florida Reporting Co.
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addr ess.

THE COURT: And when was that?

MR. NEW July 9th, Your Honor.

THE COURT: July 9th. Ckay.

MR NEW And | was referencing the corporate
representative because that's what | did last tine
before the May trial. These attorneys objected and
Judge Harrison dism ssed the case.

THE COURT: Let nme stop you. | apol ogize.

M. Holtz, when did you get notice of the nane
and the address of the witness for today? Wuld
t hat have been about that date that he just --

MR. HOLTZ: It would have been -- yes, one or
two days |ater.

THE COURT: So what did you do in the way of
asking for a deposition after you got the notice of
who the witness was going to be?

MR. HOLTZ: W asked for the deposition.

THE COURT: And when was that?

MR, HOLTZ: | believe it was July 31st.

THE COURT: July 31st. So, for what, 20-sone
day you -- what were you doi ng?

MR HOLTZ: Well, Your Honor, we -- first of
all, that's not the first time that we had asked

for the nane of the trial wtness and that we
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had - -

THE COURT: But you had it the first part of
Jul y.

MR, HOLTZ: W did, Your Honor, but it had
been requested back in April.

THE COURT: | appreciate that, but first part
of July. So after you got the nane of it, of the
W t ness --

MR. HOLTZ: W had to conduct -- we had
conducted or had to conduct an investigation of our
own records, of, you know, searches to determ ne
whet her or not we needed to take the deposition of
that witness. And also, Your Honor, we needed to
obtain the exhibits fromplaintiff of what they
were going to use at trial for the purposes of, you
know, potentially using it at deposition.

THE COURT: So let nme ask you this: D d you
not have an opportunity to issue either a notice or
a subpoena, because it's a party with a duces tecum
to bring with you the things you are going to be
testifying fromat the tine of the trial, and set
t hat person for a deposition?

When was the first tinme you set themfor a
deposi tion?

MR, HOLTZ: Well, Your Honor --

Veritext Florida Reporting Co.

800-726-7007 305-376-8800



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 31

MR NEW This is extrenely --

THE COURT: Stop, Stop. | amgoing just to
tell you all one nore tine. There is no double
team ng, and there's no whispering in the ear.
You're a nenber of the bar and you will answer the
questions if you are going to carry the case. |If
you're not going to carry the case, you can have a
seat, but you can't conme up and get hel p and you
can't give help.

MR HOLTZ: | agree, Your Honor. |
under st and.

THE COURT: That's not how it worKks.

MR. HOLTZ: Under st ood.

THE COURT: Al right. Thanks very much. So
just y'all be aware of that. That's the second
time |'ve told y'"all not to do that. The third
time sonebody does that | will sanction you.

MR. HOLTZ: Under stood.

THE COURT: kay. Go ahead.

MR. HOLTZ: Your Honor, we -- the problemwth
that is that this is a witness who is in Salt Lake
City, Uah. For us to have served a notice of a
deposition duces tecum on someone and then have to
fly out to Utah only to then have an opportunity to

see the exhibits.
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And, Your Honor, these depositions are highly
docunent intensive because it goes to the -- |
nmean, the gravanen of the case deals with the
authenticity of the note, the ability of the
nortgage, the ability of this witness to testify to
those things, as well as to adequately testify as
to the -- to qualify thensel ves as anot her
qualified wtness for the purposes of |aying the
busi ness records excepti on.

As such, we need to determ ne their
famliarity during the course of the deposition
Wi th the various exhibits that are intended to be
used at trial. And so to have to do that on the
fly at a deposition in Uah, we believe it is
prejudicial and unfair. And so that is why we
conduct ed our discovery in this manner because,
again, that's a great expense to our clients.

And so as a result we first want to
determne -- we sinply wanted the nanme of the
i ndi vidual so that we could determne if a
deposition was necessary. Once we did so, we then
attenpted to coordi nate dates as soon as possible,
and we tried to be flexible as possible. But the
W tness was only -- the wtness was apparently on

vacation and was only avail able for one particul ar
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date at one particular tine and only available for
a tel ephoni c deposition.

THE COURT: (kay. Were you able to take
t el ephoni ¢ deposition?

MR HOLTZ: No, Your Honor, because our
position is that a tel ephonic deposition would not
serve our client's interest in that at that point
we can't see -- we can't -- it's very difficult,
it's exceedingly difficult to refer to the nunber
of docunents, to the specific places in these |ong
listings of paynment histories, et cetera, and to do
so over the phone.

THE COURT: Okay. Al right. Anything else
on this?

MR. NEW May | be heard, Your Honor?

THE COURT: Sure.

MR NEW M interruption before, | apol ogize,
was directed at the commentary. But, Judge, if you
want to take a deposition, there's no hold up here.
We had the nanme on July 9th. They had the trial
exhibits fromthe prior trial date back in My.
They had all the trial exhibits. Wat are the
trial exhibits going to be in a forecl osure case?
A dozen things, the paynent history, the note, the
nortgage, all of these things that they have. They
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never bothered to take the deposition.

W' ve conferred at our insistence on July 25th
to try to get sonme stipulations. They stipulated
to the admssibility of the note and nortgage and
that did not turn out. Never asked for a
deposition. They e-nailed us at the end of the
ni ght on July 31st, which is a Wdnesday, sayi ng,
pl ease | et us know when we can sit your w tness
down for a deposition.

Di scovery cut off with the trial order that
Your Honor has was August 5th. So with the trial
cut off nmeaning that discovery was to be conpleted
by that date, what they did was they jamed
t hensel ves up on purpose asking to agree to five
days. | -- and then of course --

THE COURT: | need to have you wap up.

MR. NEW Ckay. W provided -- there's no
flexibility. W provided themw th an opportunity
to take the deposition. The response is not |
don't want a tel ephonic deposition. The response
was we're too busy to do it. M |ast response to
t hem was provi de sone other alternative reasonabl e
possibility. Nothing.

THE COURT: kay. Thank you very nmuch. What

I"mgoing to do is I'mgoing to deny your notion in
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limne. Any other matters we need to address,
M. Holtz?

MR. HCOLTZ: Yes, Your Honor.

THE COURT: Ckay. Wat do you got?

MR HOLTZ: At this time we are filing a
formal notion for continuance pursuant to the
Florida Rules of Cvil Procedure 1.460. It has
been verified.

THE COURT: Basis?

MR, HOLTZ: It's based on due to the untinely
di scl osure of plaintiff's trial wtness, the
def endants are seeking a continuance so that the
deposition of that trial w tness can be taken.

Additionally, plaintiff's case was already
once involuntarily dismssed due to |late
di scl osures and nonconpliance with the trial order.
Plaintiff has been unable or unwilling to produce
this witness for deposition, and we wll be
severely prejudice by not having the deposition
available to us for use at todays trial.

THE COURT: Ckay. Response?

MR. NEW Mbtions to continue are to be heard
at the end. Wre not to be heard at trial.
Section 4 of the courts order -- section 4 of the

court's order setting this trial required that the
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notions to continue to be set at a certain tine,
which is 10:30 a.m on Wdnesdays and Thur sdays.
And at the end in bold, underlined, "No such
notions wll be heard at trial. Nonconpliance wth
any portion will subject the party to sanctions."”

| just don't get it, Judge. It's the second
time | amdown here to try this case. | think it
shoul d be deni ed and even sanctions if the Court is
I nclined.

THE COURT: Gkay. Thanks very much. Al
right. ['mgoing to deny your request for a
conti nuance. Any other matters we need to address?

MR. HOLTZ: No, Your Honor.

THE COURT: Ckay. Thanks very much. All
right. Plaintiff, call your first w tness.

MR NEW [|'d like to call Linda Kuerzi

MR. HOLTZ: Your Honor, are we not allowed to
make openi ng statenents?

THE COURT: | don't think |I need one. Can I
file that in the court file?

MR, HOLTZ: Yes.

THE COURT: Your notion.

MR. HOLTZ: Yes. And, Your Honor,
under st andi ng, Your Honor's position, we would Iike

the opportunity to nake --
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THE COURT: Understood, and |'ve ruled on it.
The Court conducts and controls the nethod, neans
and manner of the trial. Gay? Thanks.
LI NDA KUERZI
was called as a witness and, having been duly sworn and
responding "I do," was exanm ned and testified as
foll ows:
THE COURT: Very good. Have a seat. Watch
your step there. The steps are down.
MR. NEW Thank you, Your Honor.
May it please the Court?
THE COURT: Go ahead.
DI RECT EXAM NATI ON

BY MR NEW
Q Are you settl ed?
A I think so.
Q Can you please tell us your nane.
A It's Linda Kuerzi.
Q Ms. Kuerzi, where are you enpl oyed?
A Select Portfolio Servicing.
Q Is Select Portfolio Servicing known as SPS?
A Yes, they are.
Q Ckay. What do you do at SPS?
A I'"'ma Florida case manager.
Q What does that nean?
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A I review and research defaulted accounts, prep

the files and get themready for trial.

Q What' s your involvenent in this case?
A | have reviewed and researched this file.
Q You were asked to appear here, fly out from

Salt Lake to be a wi tness?
A To conme in from Jacksonville, yes.
Q What did you do prepare for the case today?
A | reviewed the note, the nortgage, the pay
hi story, conpared it to the original docunments that cane
in and al so reviewed the notes on the account.
Q Ckay. Have you and | spoken?
Yes, we have.
What's the role of SPS on this | oan?
They are the servicing agent.

What's the status of the | oan?

> O » O >

It is in default.
MR. PRESTIA: (Objection, hearsay, |ack of
f oundat i on.

THE COURT: So, your position is hearsay that
a statenment -- she's offering a statenent nade by a
third party for the truth of the statenent that was
made, that's your objection?
MR. PRESTIA: Correct.
THE COURT: At what point has she said that
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sonmebody told her sonething?

MR. PRESTIA: She obtained this information
fromsone source. | also said |lack of foundation
because she failed to identify --

THE COURT: |'mnot there yet.

MR. PRESTI A:  Sure.

THE COURT: WMa'am that's the third tinme. Do
not offer -- he's going to make an objection -- if
you want to nake an objection you may stand up.
You will be the one for your side that wll nake
the objection with no help from anyone el se --

M5. LUNDERGAN: Can | --

THE COURT: Stop for a second. |If he's going
to stand up and nmake the objection, he is going to
make it without any help fromanyone else. He's
not going ask for help, he's not going to be given
any help, and that's to be the sane for the
plaintiff. \Woever is actually going to be trying
the case is the one who is going to be speaking,
and no one else is going to be speaking with him or
providing himwith the information unless | tell
themto.

M5. LUNDERGAN. Can | clarify, Your Honor?
Are we not allowed --

THE COURT: Can you what?
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M5. LUNDERGAN: Can | just clarify sonething.
| just want to make sure | amclear.

THE COURT: Sure.

M5. LUNDERGAN. We are a trial team Are we
not allowed to confer about anything at all --

THE COURT: You are allowed to confer about
anything so long as it's not during nmy discussion

with one of the nmenbers of your team is that

cl ear?

M5. LUNDERGAN: |'msorry, when | was
whi spering, Your Honor, | do need to be able to
speak to himas well, so | didn't nean to talk to

Ms. Prestia while --

THE COURT: Maybe you need to have sonebody
who is going to be handling the case sit off to the
side so the two of you who aren't handling the case
can be tal king back and forth if that's what y'all
want to do. But while |I'm having a conversation
with a | awer who is nmaking an objection in the
m ddl e of the proceeding, | don't want you talking
across nme, and | don't want you suggesting answers
to ny questions to the person who is actually the
one conducting the case at that point in tine.
Ckay?

M5. LUNDERGAN. Are we allowed to wite
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anyt hi ng, Your Honor? W usually keep a running
note where we confer with notes back and forth.
Are we allowed to wite to each other?

THE COURT: WMa'am whoever is in charge of
that particular part of the case, in this event
it's the one who nade the objection, | don't want
you witing themnotes to say here's what to say or
here's a new idea for you. |If they're going to
stand up and nmake an objection, then they're going

to make an obj ecti on.

M5. LUNDERGAN. | appreciate that.
THE COURT: And that's all. 1It's not the
three of you at one tine. | don't mnd if y'all

di scuss things while nothing is going on. But if I
am aski ng soneone a question and they are the one |
am asking, | don't want you to give themthe
answer, | want them |If they are going to stand up
and make the objection, they are going to defend
It, and | amgoing to deal with them |'m not
going to deal with three of you. GCkay?

M5. LUNDERGAN: | appreciate it, Your Honor.
We're used to working as a team so | appreciate
it.

THE COURT: Ckay. Thanks a |ot.

So your foundation, what's the basis?
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MR. PRESTIA: Failed to specify where she
obtained this information from or how.

THE COURT: Ckay. I'mgoing to give you an
opportunity on cross exam nation. GCkay. Go ahead.

MR. PRESTIA: My | have an opportunity to
voir dire the w tness?

THE COURT: Not at this tinme, on cross
exam nati on.

MR. PRESTIA: Yes, Your Honor.

THE COURT: kay. Go ahead.

Q M. Kuerzi, you testified that you prepared
for today's trial including review ng your notes and the
payment history; is that right?

A Yes.

Q What's the status of this | oan?

A After review of the account, it is in default.

MR. PRESTIA: | renew ny objection, Your
Honor .

THE COURT: Okay. Let nme just tell you, once
you' ve nmade an objection it's good for the rest of
the case. kay? Thanks.

Go ahead.

Q When is the | oan due for?

A April 2009.

MR. PRESTI A: (bjection, hearsay.
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THE COURT: Ckay. Again, tell me what you
think the hearsay objection is.

MR. PRESTIA: Wll, she's getting this date
fromsone type of docunent -- facts not in
evi dence.

THE COURT: No, your objection was hearsay, so
tell nme the basis upon which you think it's
hear say.

MR PRESTIA: Sure. |It's a matter of court
statenent offered to the truth of the matter
asserted, Your Honor. She's a --

THE COURT: At what point did she testify that
sonebody told her something?

MR. PRESTIA: Wll, she's -- she's obtaining
this information fromsone third party source or
third party docunent.

THE COURT: That's your assunption. That's
your assunption. GCkay. So let me just nake it
clear. |If she testifies that sonmebody told her
sonething, that's a possibility of a hearsay
objection, but if she says that the answer to "Is

it in default,” and that's her answer, that's not a
hear say obj ecti on.
MR. PRESTIA: Well, specifically, Your

Honor - -
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THE COURT: It's overruled. Thank you.
Ckay. Go ahead.
Q Loan is due for April 2009, correct?

>

That is correct.
Q SPS is the current servicer, correct?
MR. PRESTIA: (bjection, |eading.
THE COURT: Sust ai ned.
Go ahead. Don't |lead her. Just ask her a
question. Don't suggest an answer to her.
Q What role in servicing does SPS have on this
| oan, if any?
A They service the account for DLJ Mortgage.
Q What paynents has SPS received, if any?
A They haven't received any.
MR. PRESTI A: (bjection, hearsay, |ack of
f oundat i on.

THE COURT: Overrul ed.

Go ahead.
Q Have you | ooked at the note in this case?
A | have.
Q You | ooked at the nortgage?
A | have.
Q I n your enploynment or your responsibilities,

tell me what involvenent, if any, you have with using

any ki nd of conputer systenf

800-726-7007

Veritext Florida Reporting Co.

305-376-8800



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 45

A We use a nortgage conputer system where we can
track notes on the account, paynents received, advances
on the account, and any conmmuni cation with the custoners
only.

Q Ckay. And then can you give ne sone
expl anation of the types of information that you
yoursel f have inputted?

A After a review, if | have been review ng, say,
the escrow account, for exanple, and | see --

MR. PRESTIA: (bject to rel evance, Your Honor.
THE COURT: Ckay. Overrul ed.

A -- and | see their -- the escrow anount, |
wi |l docunment it getting it ready for court because we
need t hose figures.

Q Ckay. What contact do you have with
custoners, if any?

A I do have contact with custoners sonetines in
regards to getting consent judgnents, you know, givVing
themlike 120 days to resolve the default.

Q Okay. And then -- and with you inputting
notes into the conputer system what ability do you
have, if any, to review notes on | oans inputted by
ot her s?

MR. PRESTI A: (bjection, |eading.
THE COURT: Ckay. Overrul ed.

800-726-7007
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A | can review all notes that anyone from SPS
puts on the account.
Q Do you know whet her SPS mai ntains an escrow
account on this | oan?
MR. PRESTIA: (bjection, |eading.
THE COURT: Overrul ed.

A Yes.

Q Tell me little a bit nore about the business
of SPS. | know they serviced this |oan, but can you
ot herwi se explain the business practice or the -- the

busi ness of SPS?
MR. PRESTI A: (Objection, vague.
THE COURT: Ckay. Overrul ed.

A W service a variety of different |oans. W
do not originate loans. W service for different
owners.

Q What servicing, if any, does SPS do of | oans
that were originated by a prior servicer?

MR. PRESTI A: (Objection, |eading.
THE COURT: Overrul ed.

A We do thousands.

Q What amount of | oans would you say SPS
originates, if you coul d?

MR. PRESTIA: (bjection, |eading, rel evance,

hear say.
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THE COURT: Overrul ed.

A Hundr eds of thousands.

Q That SPS origi nates or SPS services?

A Servi ces.

Q How about the origination portion?

A W don't originate at all

Q Have you ever seen a -- would it be accurate
that SPS services -- well, let nme ask you this: Gve ne

sonme information about the types of |oans or portfolios

that SPS services, if you can, if that nakes sense to?
MR. PRESTIA: (bject to rel evance, vague.
THE COURT: Overrul ed.

A The majority of our |loans are all delinquent
accounts.
Q How about | oans that securitized? Are you

famliar if whether SPS services |oans that are
securitized?
MR. PRESTI A: Sane objection, rel evance,
vague.
A They are.
THE COURT: Ckay. Overrul ed.
Go ahead.
A They are.
Q How about do you know what a whole | oan is?

MR. PRESTIA: (bjection, rel evance.
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THE COURT: Overrul ed.
A Yes.
Q Are you famliar wth whether SPS services any
whol e | oans?
A | believe they do, yes.
Q Have you seen, does -- what servicing, if any,
does SPS do for DLJ Mortgage?
A They do the majority of the servicing for
t hem
MR. PRESTIA: (Object to the rel evance, Your
Honor, not a party to this action.
THE COURT: Okay. Thanks. Overrul ed.
Q What rol e does SPS have with this particul ar
| oan -- what role does DLJ have in this particul ar |oan?
A They are actually the owner of the note.
MR. PRESTIA: (bject to hearsay and inproper
f oundat i on.
THE COURT: Ckay.
MR. PRESTIA: May | voir dire the witness?
THE COURT: No, you may not. Overrul ed.
Thanks.
MR. NEW  Your Honor, |'ve got a notebook of
exhibits, and what I'd like to do is have a
not ebook wth the witness, if | may approach, and

|'ve got one for Your Honor and one for the
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def endant s?

THE COURT: You have one for the defendants?
Ckay.

MR. PRESTIA:  Your Honor, | object to any
not ebook being given to the witness. W can --
once a docunent has been entered into evidence or
they anticipate that they are attenpting to, |
woul d ask at that point the w tness be shown
docunent by docunent so that we could maintain al
obj ections to any pieces of docunents prior to the
W tness seeing them Additionally, Your Honor, it
| ooks as if the packet provided to the witness is
substantially thicker than the one | was provided,
and I would like to take a look at it.

THE COURT: Sure. Take a look at it. o
ahead. You can approach.

MR. NEW  Your Honor, did you want a copy of
t he not ebook?

THE COURT: Sure. Thanks.

MR NEW ['Il tell you what |'ve got is the
final judgnment is included in the witness's
not ebook, which | got copies for Counsel in the
court when | get to that point, and then |'ve got
two docunents that have redacted schedul es that

|'ve got a redacted version in the notebook for the

800-726-7007
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Court and for Counsel. | have the conplete one in
ny notebook in the event that the Court wants the
unr edact ed versi on.

MR. PRESTIA: First -- | thought we woul d take
a brief recess so |l can look at this, but as it
pertains to the Final Judgnent and the w tness
viewing it, | believe that it is -- first off,
that's highly prejudicial. Second off, that
docunent was nmade by these attorneys in
anticipation for litigation. It is not a piece
of -- it is not a docunment that can be offered into
evi dence, and as such the case lawis pretty clear,
the witness is not allowed to view any docunents
that are not going to be entered into evidence. As
such, | would strenuously object to a Final
Judgnent being shown to the witness at this point.

THE COURT: Ckay. Overrul ed.

At this point | want you to take a | ook at the
bi nder and tell nme what things are in it that
aren't in yours.

MR. PRESTIA: Yes, Your Honor. | was doing
that, but there was argunent bei ng nade w t hout ny
presence.

THE COURT: kay. Go ahead.

MR. NEW Those are ny attorney notes --
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Judge, |'ve got a tab -- if | get there, | wll
pull the tab off --

MR. PRESTI A: Absol utely not.

MR NEW Let ne do this, Judge. |'m not

i nterrupting Counsel, but what I'd like to do is

| et ne take the notebook back and I'Il just spoon
feed the --

MR. PRESTIA: | need this marked for the
record, Your Honor. Specifically, I would like to

make a record of this, Your Honor. The tab that --
t he bi nder that was handed to the w tness,
specifically as it pertains to tab Nunber Ei ght has
attorney notes witten on there with the anounts
due. For the record it says, "Due - $13,083.41
underlined, four paynents at $3,152.63 =
$12,610.52, 5%l ate fees for |ate paynents, 3 =
$472.89, for a total of $13,038.41," which is
purportedly is the anount in the default letter as
that is what it is stuck to.

THE COURT: kay. Thanks.

MR. PRESTIA: So at this point the attorney
has been clearly --

THE COURT: Thanks a lot. GCkay. Let ne see
t he book.

MR. PRESTIA: My | have this marked for an
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exhi bit, please?
THE COURT: Put it right back in the notebook.
MR NEW It's ny notebook, Judge, and | --
THE COURT: Everybody cal mdown. Put it back

in the notebook. Let nme see the book. Thank you

very nuch.
MR. PRESTIA: | didn't get through the whole
thing, Your Honor. | just saw that one and | stil

need to address other issues.

THE COURT: So what else is in here that is
not in the one that I have and the one that the
defense has? What else is in this particular one?

MR. PRESTIA: | didn't get through whole
t hi ng, Your Honor

THE COURT: Well, that's okay. |'m asking the
plaintiff.

MR. NEW  Your Honor, | recall it was the
redacted -- | have the redacted version of a
schedule within the unredacted version. | did not

notice that | have ny post-it note that | have
never -- | didn't showit to the woman.

THE COURT: Ckay.

MR. NEW And | have taken out the exhibit
lists and the witness lists, but | can take the

thing back and just give it to her one at a tine.
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MR. PRESTIA: Let the record reflect that it
was on the witness stand and presented to the
W t ness.

MR. NEW That's not right.

THE COURT: No, that's not quite correct. The
docunent wasn't presented to the wtness. The book
was and it was in the book.

MR. PRESTI A:  Your Honor, may | finish |ooking
through it?

THE COURT: No, that's the one -- stop
everybody. The one that | just handed to the
plaintiff is the one that he handed to ne. That's
the one that you will give to the wtness. That's
the one you will use. Now, take a |ook at that one
and conpare it to the one that defense has and see
if they are the sane.

MR. NEW And then that |arger notebook, my I
t ake back and then --

THE COURT: Yes, you can have this one back.

MR. PRESTIA:  Your Honor, |'d Iike that narked
as an identification for the appellate record as --

THE COURT: You have already read it into the
record what it was.

MR. PRESTIA: | would like that to be --

THE COURT: Denied. Thank you.
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MR. PRESTIA: Admtted into evidence for the
record.

THE COURT: Thank you. You have already read
it into record. You made a good record.

MR. PRESTIA: | would like to finish review ng
what was presented to the witness already once in
this matter, Your Honor.

THE COURT: Denied, she didn't open it.

MR. PRESTIA: It was open on the stand, Your
Honor .

THE COURT: Let nme tell you, I'mgoing to tell
you one tinme. Wen | --

MR. PRESTIA: | understand. Go ahead.

THE COURT: You neke one nore body novenent at
me and sone ot her facial expression that you don't
| i ke sonmething |I've done in ny courtroom the next
thing that wll happen in this courtroomw ||l be a
direct crimnal contenpt hearing that | will stop
what | amdoing, and I will start it. Now, | don't
know where you' ve been before, but we're all going
to behave in this roomlike we're professionals.

You're not going to |like sone of ny rulings.
You're going to like some of themand that's how
It's going to go. But after | rule on sonething,

the first thing you'll do is you will stop arguing.
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And the second thing you will do is, if you get a
ruling fromnme you don't like, you will not have
hand gestures and you will not have face gestures
towards nme, or | will stop this and what we w ||
do, | will have a direct crimnal contenpt hearing.
So tell nme you understand.

MR. PRESTIA: Your Honor, | apologize. | did
not mean any di srespect.

THE COURT: And | don't nmean any disrespect

ei t her.
MR. PRESTIA: | will not nake any gestures.
THE COURT: | just want to be sure everybody

Is going to go by the exact sanme rules. GCkay? So

everybody cal m down.

MR. PRESTI A:  Your Honor, | apologize. | was
trying --
THE COURT: | appreciate that. So do |I. Just

don't do it again.

MR. PRESTIA: May | have the opportunity to
revi ew t he bi nder?

THE COURT: Take a |look at the binder. | wll
give you a couple of extra mnutes to take a | ook
at it.

(Counsel is review ng the binder.)

kay. Does it look pretty nmuch the sane?
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MR. PRESTIA: It |ooks pretty much the sane as
the one that | was provided. However, the one that
was previously presented to the witness did | ook
substantially different.

THE COURT: | know. And what we are going to
do is, we are going to use the one in your hand and
give that to the w tness.

MR. PRESTIA: For the record, | would object
to this, as well.

THE COURT: Ckay.

MR. NEW  Your Honor, may | approach and | ook
over the wi tness's shoul der.

THE COURT: Yes, you may. Go ahead.

MR. NEW |'ve got marked as Tab One --

MR. PRESTI A:  Your Honor, may | position
nyself to see what they -- what he's going to be
poi nting at?

THE COURT: |If you're going to point to
various parts of it, | amgoing to let himstand up
there. Co ahead.

MR NEW | will conme back.

Q | want you to identify the exhibits,
Ms. Kuerzi. Tab One, have you seen Tab One, the
docunent behi nd Tab One?

A | have.

Veritext Florida Reporting Co.
800-726-7007 305-376-8800



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 57

Q What is that? | just want you to identify it.

>

It's a Limted Power of Attorney.
Q From DLJ to SPS?

MR. PRESTI A: (Objection, |eading.

THE COURT: Ckay. Yes. Sustained. Don't
suggest an answer.

MR. NEW Just for foundational --

THE COURT: For any reason. Just ask her and
she will tell you.

MR. NEW And for sonething -- okay.

Q Who are the parties to the Power of Attorney?
A It's DLJ Mortgage to Select Portfolio
Ser vi ci ng.

MR. PRESTIA: (bject, witness is -- she's
readi ng facts -- facts not in evidence. This
docunent has not yet been presented into evidence.

THE COURT: kay. Overruled. I'magoing to
gi ve you a chance on cross exam nati on

MR. PRESTI A:  Sure.

THE COURT: Go ahead.

Q If you turn to Tab Two, is there a docunent
behi nd Tab Two?

A Yes, there is.

Q What do you recogni ze that to be?

A It is a Limted Power of Attorney.

Veritext Florida Reporting Co.

800-726-7007 305-376-8800




© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 58

Q Behind Tab Three is there a docunent?

A It is a copy of the note.

Q Ckay. You seen that before?

A Yes, | have.

Q The two Powers of Attorney and the note, are
t hose docunents reviewed prior today?

A They are.

Q What is behind Tab Four?

A That is a copy of the nortgage.

Q Have you seen one that before?

A | have.

Q Is that sonething you' ve reviewed prior to
today's trial?

A Yes.

Q What is the docunent behind Tab Five?

A It is the Corporate Assignnment of Mortgage.

Q Have you seen that before?

A Yes, | have.

Q Tab Si x, have you seen docunent behind Tab Six
bef ore?

A Yes, | have. |It's the purchase price and

terns letter.
Q Bet ween whont?
A Fifth Third Bank and DLJ.
MR. PRESTIA: (bjection, hearsay, facts not in
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evi dence.
THE COURT: kay. Overruled. Go ahead.

Q Tab Seven, what docunent is behind Tab Seven?

A That is the Hello Letter.

Q What is a Hello -- not tal king about this
docunment, but what is a Hello Letter?

A It is a letter introducing the borrowers to
their servicing conpany.

Q Who i s servicing conmpany?

A Whi ch woul d be SPS, Sel ect Portfolio.

Q Explain to nme the process whereby SPS woul d

send a borrower a Hello Letter?

A Once we have --
MR. PRESTIA: | object to the foundation and
hear say.

THE COURT: Ckay. Overrul ed.

A Once we board loans it's like a welcone letter
to advise the custoner who we are, where to send
paynents, tel ephone nunbers to call custoner service if
t hey have questions or concerns.

Q You nentioned boarding |oans. Wat do you
mean by boardi ng | oans?

A Vel |, because we service | oans, we have to
board theminto our system from ot her conpani es.

Q Can you give ne little bit nore detail ?
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A Sure. \When we board -- excuse ne, |I'msorry.
When we board accounts into the SPS system we have to
take and verify, you know, the information that we're
bei ng provided is accurate. You know, it's hard -- the
paper product versus an el ectronical product, we nake
sure it matches, we add it to our pay systemand it
becones part of our business records.
Q Ckay. Tab Eight, do you see a docunent behind
Tab Ei ght?
A Yes. It is a default letter fromFifth Third
Bank.
Q Tab N ne?
MR. PRESTIA: | would object -- I"'msorry. |
object to facts not in evidence and hearsay.
THE COURT: Overrul ed.

Q Tab Nine, do you see a docunent behind Tab

Ni ne?

A Yes, this is a pay history from Sel ect
Portfolio.

Q If you ook at the last two or -- the | ast
t hree pages of the docunent, if you -- this is a

conposite, so if you exclude those three docunents
explain to ne what pay history it -- what is it that we
are | ooking at?

A This is paynents received or advances that

800-726-7007
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have been done on the account. Any expenses that we've
had to pay in advance on the account to service the
account .

Q And how does this relate, if anything, to this
particul ar | oan?

A W have advanced --

MR. PRESTIA:  Your Honor, | would object at
this point as it's hearsay and facts not in
evi dence.

THE COURT: Overruled. Go ahead.

A The paynent history is show ng escrow advances
on this account for honeowners insurance and taxes.

MR. PRESTI A:  Your Honor, | would have to
object. She's now testifying froma docunent
that's not in evidence.

THE COURT: Sustained on that basis.

MR. PRESTI A:  Your Honor, | nove to strike her
t esti nony.

THE COURT: Okay. Well, at this point, | am
going to -- you can't testify froma docunent that
is not in evidence, so | sustained your objection.
Q My question was directed nore at whether this

is an SPS paynent history.
A Yes, it is.

Q The | ast three pages -- and this contains
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information created -- what information created by SPS
is reflected in this docunent, if anything?

MR. PRESTI A:  Again Your Honor, the sane
objection. She's going to be testifying to
something -- the question calls for the witness to
testify to information that is within the docunent
and the docunent is not yet in evidence.

THE COURT: In this particular instance | am
going to overrule the objection because the
guestion has to do with what information from SPS
Is it that's in that docunent. You don't have to
tell me what it is, just tell nme the general nature
of what it does.

A It is show ng us activity on the custoner's
account .
THE COURT: Ckay. Go ahead.

Q What | amdriving at, Ms. Kuerzi, who created

this docunent or what -- what entity created this
docunent ?
A It was -- it's part of our business records.

Q What invol venent did SPS have, if any, in
creating this SPS paynent history?

A It is -- the nortgage -- the SPS system where
we can review, we can physically view a conputer screen

and see this actual on the system
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MR. PRESTIA:  Your Honor, | would object as it
IS now a summary as it pertains to -- and | believe
in our notioninlimne, it wasn't addressed
verbally, however, it was a witten notion
specifically, Your Honor, as it pertains to Section
V, plaintiff nust be precluded from presenting any
summari es as evidence. Docunments that are nere
summaries that plaintiff will likely attenpt to
I ntroduce are |l oan histories, default |ogs and
paynent histories. All of these docunents are
summari es of nore conpl ete and conprehensive
docunents and conputer data, and the plaintiff was
required to conply with Florida Statute 90. 956,
which requires that the plaintiff nust make the
sunmmary and the original or duplicates of the data
fromwhich the sunmary is conpiled available for
exam nation or conpliant or both.

As such, Your Honor, we would ask that this
particul ar conputer data that she is tal king about
as she has testified that there are notes, there
are -- hold on one second.

THE COURT: Ckay.

MR. PRESTIA: One second, Your Honor.

-- notes, advances. There is all different

types of information that are inputted, and now we
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have here three pages selected by the plaintiff for
I ntroduction, | assune, into evidence. And Your
Honor this is a nere -- it looks |ike a screen shot
of a potential summary of the plaintiff's conputer
system So therefore pursuant to 90.956, we woul d
ask this be excl uded.

THE COURT: Ckay. Response?

MR NEW It's actually not a sunmary, Judge.
I f you | ook at what |I'm showing the witness is 15
or 20 pages, it's the entire account history. |If
you ook at it, it's a custoner account activity
statenent that has all of the entries for every
nonth while the | oan has been serviced by SPS.
It's two years of history. [It's not a summary.

THE COURT: Let nme take a look at it.

MR NEW Sure. A copy?

THE COURT: Yes, | would like to have a copy
to | ook at.

MR. PRESTI A:  Your Honor, | appreciate
opposi ng Counsel's argunent, however, the w tness
herself testified that it was a summary, so
t herefore opposing's Counsel's argunent is not
evi dence. What is evidence is what the witness is
sayi ng.

THE COURT: Ckay. Well, let ne get a | ook at

800-726-7007
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it. Thanks.

MR. PRESTI A:  Your Honor --

MR NEW Can | showthis to the Judge? |
showed it to you. I'mgoing to showit to the
Judge. May | approach, Your Honor?

THE COURT: Sure. Cone on.

MR. PRESTIA: After your review, Your Honor,
woul d |'i ke to nmake an argunent.

THE COURT: Ckay. Thanks a |ot.

MR. NEW  Your Honor, may | concl ude ny
argunent or did you need argunent?

THE COURT: Yeah, go ahead.

MR. NEW Judge, what you're looking at is
clearly not a summary, it's the entire account
hi story of the -- the account history of this | oan.
So you got the two year tinme period or close to two
years of tinme period with all of the individual
entries. As Your Honor knows, the summary, what
really works with summary is if you got sone type
of vol um nous, thousands of thousands of pages of
ei ther conputer data or what have you that is
distilled down. That's not what you got here.

Now, the last three pages that they focused on are
the three pages that | excluded fromher -- from

the question where | was eliciting testinony.
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Those are three pages that are not the subject of
what | was attenpting to elicit testinony from

THE COURT: Okay. Anything else on this?

MR. PRESTI A:  Yes, Your Honor. Pursuant to
90. 956, the witness has to either be the one who
made these sunmaries or be intimately involved with
its creation. The rules specifically states that
It needs to be a qualified wtness to testify how
it was made and/or prepared.

Your Honor, specifically as it pertains to
t hese docunents, these are, as she stated in her
own testinony on the stand under oath, summaries of
what she views in the court -- I'msorry, in the
conputer system That enconpasses both the first
16 pages that are nunbered consecutively, then if
Your Honor flips to the fifth -- fifth to | ast
page, Your Honor, if you |look at the top right, it
says page 34,989, and you go to the next page it is
34,988. And then there is three pages that follow
that of it |ooks |ike screen shots of sone other
paynment sunmmary that they have sonewhere within
their conputer system

So as it pertains to this, Your Honor, we're
entitled to view the rest of the 35,000, presum ng

that this docunent that they presented to us today,
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page 34,989 is the |ast page of this sumary or
what ever the docunments that they're relying on,
we're entitled to not only see these two sel ected
pages but the rest of the 34,900 and sone-odd
pages. So pursuant to 90.956, Your Honor, we would
ask that these be excluded.

THE COURT: Tell nme again, what statutory
section are you under?

MR. PRESTIA: 90.956. GCkay. | have a copy
for Your Honor, if you would Iike.

THE COURT: No, | think I have it right here.

MR. PRESTI A:  kay.

THE COURT: So on sunmaries?

MR. PRESTI A: Yes, Your Honor.

THE COURT: Al right. Wll, what I am going
to dois, is that | amgoing to deny your notion.
| amgoing to deny it under section of Florida
Statute 90.803(6). This is Professor Earnhardt on
evi dence: Business record under Section 90.803(6)
may take many forns. The record naybe a
menorandum a report or a record of any type which
Is a regularly kept business record. Section
90.803(6) al so provides that data conpil ati on nay
qual i fy under any exception. A printout of records

ordinarily kept in a conmputer would qualify under

Veritext Florida Reporting Co.
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this section, Southern Jackson versus State, 877,

72d. 816, Florida Fourth DCA, 2004, as well as U S.

versus Fuji, 301 Federal 3d. 535. So |I am denyi ng

your notion. Go okay.

Q Ms. Kuerzi, behind Tab Ten, what do you see?

A It is a copy froma printout on our conputer
system of our paid three screen.

MR. PRESTIA:  Your Honor, | would nmake the

same objection as it pertains 90.956 as it is a

summary. Wtness just testified that it was --

THE COURT: Understood. Sane objection, sane
ruling.

Q Behi nd the pay three screen is what?

A | have -- excuse nme. A screen called the pay
four screen which outlines principal bal ances, interest,
any fees ow ng on the account.

Q And what | aminterested in having you testify
to at this point, Ms. Kuerzi, is tell us what is the pay
three screen and what is the pay four screen?

A They kind of give us a breakdown. The pay
three screen kind of identifies who the investor is of
that particular |oan.

Q Well, what do you nean by "investor"?

A That woul d be who actually owns the note at

the tine.

800-726-7007
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MR. PRESTIA: | would object to hearsay,

| mproper foundation, and testifying to docunents

that are not in evidence yet.

THE COURT: Ckay. Overrul ed.

Q To reenphasi ze, Ms. Kuerzi, | don't need you
to tal k about what's in the docunents, | want you to
just tell us what they are. So the pay three screen you
advised -- pay four, without telling us anything with
regard to this particular |oan, what is the docunent?
What kind of information is in there?

A Vell, it shows us principal balance. It shows
us interest, if it's current, late or how nuch it is, if
they the account is delinquent. It shows the exact
amount of late fees that accrued on the account,
advances, any inspections. It shows us the total anount
due on the account?

MR, PRESTIA: | will renew ny sane objection,

Your Honor.

THE COURT: Ckay. Sane ruling.

Q What familiarity do you have, if anything,
with using or relying on or utilizing the pay three
screen and the pay four screens in your practice?

A W utilize it quite frequently.

Q How about you i ndividual ly?

A Yes, | do.

Veritext Florida Reporting Co.
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Q The paynment history we | ooked at behind Tab
Ni ne, what famliarity do you have in your job in
utilizing a paynent history?

A W use it daily. It is probably used a
hundred percent to determ ne the status of all accounts
t hat have.

MR. PRESTI A: (bjection, hearsay.
THE COURT: Ckay. Overruled. Go ahead.

Q And you individually, you' ve got experience
doi ng that?

MR. PRESTI A: (Objection, |eading.

A Yes, | do.

THE COURT: Don't |ead her, ask her.

Q kay. The docunents we | ooked at in this
not ebook, the pay three screen, the pay four screen, the
paynment history, what docunents -- which of these

docunents, if any, did you review in anticipation for

t oday?
A | reviewed all of them
Q If you nmentioned DLJ Mortgage -- DLJ Mortgage,

what is the relationship, if any, between DLJ Mrtgage
and SPS?
MR. PRESTIA: (bjection, inproper foundation.
She is not a representative of DLJ, as such, and

DLJ is not a party to this action, as such,
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rel evance and i nproper foundation.

THE COURT: Okay. Overruled. Go ahead. You

can answer .

A We are the servicer for DLJ.

Q SPS is the servicer for DLJ -- what servicing,
i f any, does SPS do for DLJ with regard to this |oan?

MR. PRESTI A: Leadi ng, rel evance, inproper

f oundat i on.

THE COURT: Go ahead. Al right. Overruled.

Go ahead.

A They service it a hundred percent.

Q And then other than this | oan, what servicing,
I f any, does SPS provide to DLJ on other |oans?

MR. PRESTIA: (bjection, rel evance.
THE COURT: Overrul ed.

A They do the exact sanme thing on all of DLJ
| oans.

Q What know edge do you have, if any, of the
acquisition by DLJ of loans originated by Fifth Third
Mor t gage?

MR. PRESTIA:  Your Honor, | amgoing to
object. Qbjection at this tinme. First off,

| nproper foundation. She's not a party -- she's

not a representative of either of those conpanies,

she's a representative of SPS. At this tine |
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woul d - -
THE COURT: Ckay. Overruled. Go ahead, if
you know.
A | know that DLJ -- Fifth Third sold this
particul ar account to DLJ.
MR. PRESTIA: And | would object to hearsay,
best evidence rule, and again inproper foundation.
THE COURT: Ckay. Overruled. Go ahead.

Q You had answered, right?

A Yes.
THE COURT: | think the objection was to her
answer .

MR NEW Okay.
THE COURT: It was an opinion question, so ...
Go ahead.
Q The boardi ng process. You had nentioned the
boardi ng process. Explain to ne in detail what
know edge, if any, you have of the boardi ng process?
MR. PRESTI A: (bjection, asked and answer ed.
Went through this.
THE COURT: Overruled. Go ahead.
A ["'mnot in that departnent, but | know the
general concept of the boarding, you know, what we take,
t he busi ness records of whoever we're doing the

servicing for, and we board theminto our system we
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verify them we do audits, our due diligence to ensure
that what we're bringing on to our platformis accurate
I nformati on.

Q What know edge do you have, if any, of the
used by SPS of records created by a prior servicer?

MR. PRESTIA: | would object, rel evance,
| nproper foundation, the is outside this wtness'
know edge, she's not part of any other entity.

THE COURT: Ckay. Overruled. Go ahead, if

you know.

A Vell, we rely very heavily on the owners and
prior servicers' records to -- for accuracy to nmake sure
that we're boarding and we're -- that these accounts are

in the status that they should be based on the records
that we are provided and brought in to nake them our
busi ness records.

Q And you individually explained to ne what
experience you have, if any, in utilizing or review ng
records created by a prior servicer?

MR. PRESTIA: (Objection, rel evance and

I mproper foundati on.

THE COURT: Ckay. Overruled. Go ahead.

A | have to rely on those records. Like in this
particul ar case, | have to go back and revi ew t hose
records. | have to rely on those records. | have to
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know where this |loan cane from who originated this
| oan, you know, so | can nmake sure | am providing
accurate information to the Court on a foreclosure.

Q On paynent history, what review, if any, would
you do of a paynent history of a prior servicer?

MR. PRESTIA: | would again object to the
rel evance and foundati on.
THE COURT: Ckay. Overruled. Go ahead.

A W would -- we would review it to |look for the
actual default date, the |last date a paynent's nade.

Q On UPB and the unpaid interest of charges on
the |l oans, what review, if any, would you nake of a
record of a prior servicer wwth regard to those anmounts?

MR. PRESTIA: (bjection, |eading.

THE COURT: Ckay. Overrul ed.

MR. PRESTIA: And hearsay. |'msorry.
THE COURT: Ckay.

A W would rely on those records and j ust
confirmthat all paynents do match interest, the unpaid
princi pal bal ance, escrow that were paid out and that's
what we use, you know, to board into our system

Q In this case, |let ne ask you what you did
individually to review any of the information of the
prior servicer?

A | review --
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MR. PRESTIA: (bjection, rel evance,

f oundati on.

THE COURT: (kay. Overruled. Go ahead.

A | reviewed the prior servicer's pay histories.

Q kay. How about any correspondence fromthe
prior servicer?

A Al'l docs concerning the predecessor are
revi ewed because, you know, | had to nake sure that ny
information that | was supplying was accurate.

Q What i ndependent verification of the default
date did you make, if anything.

MR. PRESTIA: (Qbjection, |eading and hearsay.
THE COURT: Overrul ed.

A | nmade sure it compared, that it showed the
right due date which was shown in our system

Q The anount denanded in the due date, what
evaluation, if any, did you do of that nunber?

MR. PRESTI A: Sane objection.
THE COURT: kay. Sane ruling. Go ahead.

A The total amount due in the demand letter |
had to verify the nonths that were due and al so add in
the late fees.

Q Okay. But what did you personally do to check
t hose nunbers?

A | verified it on the prior servicer's pay
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hi story.

Q What did SPS do, if anything, to incorporate

the records of Fifth Third Bank into SPS records?
MR. PRESTIA: (Objection to hearsay and

f oundati on.

THE COURT: Ckay. Overruled. Go ahead.

A W do the sane thing, it's all due diligence.

Q So what incorporation did you do -- did SPS do
to incorporate the records of this prior servicer in
this case into SPS records?

MR. PRESTIA: Asked and answered, Your Honor.
THE COURT: Overruled. You can answer if you
can.

A We conpared the records and we boarded the
anpunts in escrow, principal balance that was show ng on
the records of Fifth Third.

Q Did you |l ook at the default notice in this
case?

A Yes, | did.

Q Did you -- what investigation did you do to
confirmthe default date that was communi cated in the
letter?

A | | ooked at the prior paynent history.

MR. PRESTI A. Hearsay, foundation.
THE COURT: Overruled. Go ahead.
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MR. NEW Were you finished with your answer?
W TNESS:  Yes.

Q Is SPS storing that record?
A Yes.
Q Is that the practice of SPS? Wat's the

practice of SPS, if any, to store records it receives
froma prior servicer?
A We keep themelectronically.

Q When SPS boards a loan, if the default notice
is not provided to SPS, what would SPS do, if anything?
MR. PRESTIA: (bjection, rel evance.

THE COURT: Ckay. Overruled. Go ahead.
A W woul d go back to the prior and try to
| ocate that letter.
Q What if in that event it couldn't be |ocated?
A Then we woul d have to send to the denmand
| etter ourselves.
Q Was that done in this case, a default letter
sent by SPS?
A No.
MR. PRESTI A: (Objection, hearsay.
THE COURT: Overrul ed.
Q Wy not ?
A Because one was a sent by the Fifth Third

Bank.

800-726-7007
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MR. PRESTI A: (bjection, foundation. Now
she's -- foundation and hearsay, Your Honor.
THE COURT: kay. Overrul ed.

Q Paynment history. You tal ked about your review
or anal ysis of the paynent history. Do you personally
I nput any entries on that paynent history?

A Not on this particular account, no.

Q What knowl edge do you have, if any, of any of
the individuals or departnents that have any invol venent
in creating entries for the paynent history?

MR. PRESTIA: (Objection, relevance,

f oundat i on.

THE COURT: Overrul ed.

A Qur escrow departnment when they advanced for
hazard i nsurance and for taxes, they had to advance that
wer e due.

Q And then -- but ny questionis alittle bit
nore general. Wthout regard to this particular |oan,
what know edge do you have of the escrow departnent that
SPS has in general. Do you know if they have one or
where the people sit?

MR. PRESTIA: (bjection, relevance, foundation
and hear say.
THE COURT: Ckay. Overruled. Go ahead.

A In general, | know we have an escrow

Veritext Florida Reporting Co.
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depart nent which has several other departnents for taxes
and insurance, but that's about -- you know, | don't
know one individual per se in that departnent.

Q What personal role did you have, if any, in
advanci ng any escrows on this | oan?

A | did not have any.

MR. PRESTI A: (bjection, hearsay.
THE COURT: Ckay. Overrul ed.

Q The paynent history, escrowis just one
conponent. The cashiering departnent, does SPS have a
cashi ering departnent?

MR. PRESTIA: (Qbjection, |eading.
THE COURT: Okay. Sustained. Go ahead and
ask her another way. Don't suggest the answer to

her .

Q What ki nd of cashiering departnent does SPS
have, if any?

MR. PRESTI A: Sane objection, Your Honor,

| eadi ng.

THE COURT: \Wen he says "if any," it doesn't
suggest whet her they even have one.

A We have a cashiering departnent that takes in
paynments from our custoners.

Q What know edge, if any, do you have of that

group?
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A Just a general know edge.

Q Do you personally create any of the entires on
t hat paynent history?

A No, | do not.

Q How i s the paynment history maintained, if at
all?

A It is maintained by our cashiering departnent.

Q Can you tell me whether its the normal course

of business of SPS to maintain and store the paynent
hi story?

MR. PRESTI A: (Objection, |eading.

THE COURT: kay. Overrul ed.

A Yes, it is.

Q Can you tell nme whether the people who input
the entries on the paynent history have any persona
know edge?

MR. PRESTI A: (bjection, hearsay, inproper
foundati on, | eadi ng, relevance.
THE COURT: kay. Just help ne a little bit.

Tell nme what you think the basis of the statenent

is that is hearsay?

MR. PRESTIA: This know edge is comng from
sonme source that he -- the question posed was what
do these individuals in this departnent or how do

they input that information. She testified that

800-726-7007
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she's not a person that is in charge of that
departnent or any part nor has any involvenent with
that departnent at all. So any know edge or
i nformati on that she's obtaining or attenpting to
bring to this court woul d be obtained through
ei ther verbal communication or sone type of policy,
whether it be witten or conputerized, that we have
not been provided with. So, therefore, it would be
hear say.
THE COURT: Ckay. Overruled. Go ahead.
A | amsorry can --
Q The question was whet her the people who input
entries on the paynent history have any persona
knowl edge of the events being entered?
MR. PRESTIA: That's an inproper question,
out si de her personal know edge.
THE COURT: If you know. Go ahead.
A Yes, they would have to know.
Q Can you tell ne when in proximty, when as far
as a period of tinme, when in proximty are entries for
t he paynent history created --
MR. PRESTIA: (Qbjection.
Q -- with relation to the date of the tine or
even reflected on the paynent history.

MR. PRESTIA: (bjection, hearsay, relevance,
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and outside the scope of this w tness' know edge.

THE COURT: Okay. Overruled. Go ahead, you
can answer.

A Payments are automatically added onto the
accounts whether they are nmanually inputted or
el ectronically inputted.

Q Let's go back to the paynent history. The
| ast three pages that | have carved out fromny earlier
questions, let's |look at those three pages. Wat
relationship, if any, do these |ast three pages of
Exhibit 9 have to the boardi ng process you descri be?

MR. PRESTIA: | would object as he's
attenpting to elicit evidence that froma docunent
t hat has not been entered into evidence. Hearsay,
f oundat i on.

THE COURT: [|I'mgoing to overrule, but you
can't read fromthe docunent or tell nme the content
of the docunent, so go ahead.

A This is what was provided to SPS as the prior
pay history.

Q What was done with that information once SPS
received it?

A W verified it with their paper records and we
| oaded these anpunts into our system

Q Have you ever worked at Fifth Third Bank
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bef or e?

A | have not.

Q Are you suggesting you have -- well, what
per sonal know edge do you have, if any, of the practices
of the Fifth Third Bank?

A | don't have any.

MR. PRESTIA:  Your Honor, | would now renew ny
objection to the |last three pages. Specifically as
she testified that these are -- these were provided
to their conpany, SPS, by a prior conpany, Fifth
Third Mortgage. She just testified that she has no
know edge as to the basis of any policies or
procedures that go on at Fifth Third Bank,
therefore, it's classic hearsay.

THE COURT: GCkay. |I'mgoing to overrule your
obj ection. Go ahead.

Q You had answer ed?
A Yes.

THE COURT: Yes.

Q Had you endorsed the note?

>

No, | did not.

Q Did you watch the person who endorsed the
not e?

A No, | didn't.

Q Are you in court suggesting that you have

Veritext Florida Reporting Co.
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personal know edge of that endorsenent?

A Yes.
Q That you have personal know edge?
A No.

MR. PRESTIA: (bjection, asked and answer ed.
A ' msorry.

THE COURT: Overruled. Go ahead.

MR. PRESTIA: Just for ny own clarification,
can | have the court reporter read back what the
answer was.

(The last question and answer was read back by the
reporter.)

THE COURT: Ckay. Go ahead.

Q Can you expl ain your answers?

A |"msorry, and | may have gotten confused. |
did not personally see the endorsenent.

Q What know edge, if any, do you have of the
purchase by DLJ of this underlying note?

MR. PRESTI A: (nbjection, asked and answered
and outside the scope of her know edge, hearsay and
f oundati on.

THE COURT: Ckay. Overruled. Go ahead.

A It is a based on the purchase agreenent.
Q How about what inpact, if any, does the

assi gnnent that we | ooked at have on your understandi ng
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MR. PRESTI A: (Qbjection, hearsay, foundation.
Your Honor, | would also |ike to address the fact
that we were never provided any purchase agreenent
that this witness just testified to. As such, we
believe that it was a discovery violation, as we've
requested any and all docunentation to show the
transferabl e ownership of this note and nortgage.
There is clearly nore evidence out there that we
were not --

THE COURT: Thank you very much. So at this
poi nt, you are not asking her, are you, about the
docunment itsel f?

MR NEW No, |I'mjust asking her --

THE COURT: Did it change any? Do ne a favor,
read his question to ne, please.

(The last question was read back by the
reporter.)

THE COURT: Ckay. The question is what inpact
does it have on your understanding. So |I've got
your objection. Overruled. Go ahead.

What inpact, if any?

A That Fifth Third sold to DLJ and SPS Servi ces.

MR. PRESTIA: And | woul d object to hearsay

Veritext Florida Reporting Co.
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now and best evidence rule. Your Honor, there's

apparently this purchase agreenent out there that

this wwtness is testifying about and we have never
seen it before.

THE COURT: Ckay. Overruled. Go ahead.

Q l"d like to, before I nove ny exhibits in and
clarify, we had a stipulation that the note nortgage and
assignnent were adm ssible, is that no | onger --

MR. PRESTIA: There was no stipulation ever
entered that the note assignnent and nortgage were
admtted into evidence, Your Honor. | believe
there was sone type of e-mail that said that we are
going to -- between M. Holtz and M. New or
anot her counsel reflecting that in theory they
could be adm ssible if the proper foundation was
laid, if the authenticity was proven up --

THE COURT: There's not a witten stipulation

MR. PRESTI A: Absol utely not.

MR. NEW  Your Honor?

THE COURT: You have one?

MR NEW | do. It's the e-mail confirmng
t he docunent. There is no objection from--

THE COURT: Let nme take a | ook.

MR. NEW Sure. (Handing docunent.)

Veritext Florida Reporting Co.
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MR. PRESTIA: May we have a brief two-mnute
recess?

THE COURT: Sure. No problem

Let's take a break. You can step down during the course
of the recess. Don't talk to anybody about your
testinony. Ckay. Very good. W will be in recess for
about three mnutes. Gkay. Thanks a |ot.

(Short recess taken.)

MR. PRESTIA:  Your Honor, we would Iike nmake
one notion. M. Lundergan -- with the Court's
perm ssion we would |ike Ms. Lundergan to nmake one
not i on.

THE COURT: Go ahead.

MS. LUNDERGAN: Sure, Your Honor. For the
record, | asked opposing counsel if they wanted to
see the nmotion. | had to hand wite it, so | don't
have two copies; they didn't want to see it.

THE COURT: Is this your notion for refusal?
May | have it, please?

M5. LUNDERGAN: And a notion for continuance,
Your Honor, to allow us to have vi deot aped
testinony given your threats of crimnal contenpt.

THE COURT: Thank you very nmuch. | will be
back. Al rise.

THE BAILIFF: Al rise. The Court wll be in
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recess.
(Short recess taken.)
THE COURT: kay. |'ve heard your --
consi dered your notion. |'ve entered the order on

t he noti on.

M5. LUNDERGAN. Thank you, your Honor. | just
want to make --

THE COURT: And on the notion on the
conti nuance, | have denied the notion on the
conti nuance.

M5. LUNDERGAN: Thank you, Your Honor. | just
want to get one nore appearance for the record. W
have brought into the court M. R ck Jarolem from
W son El ser as our Counsel for any contenpt
| Ssues.

THE COURT: Ckay. Very good. Wlconme. Have
a seat.

MR. JAROLEM Thank you.

MR NEW May it please the Court?

THE COURT: Yes. o ahead.

MR. NEW Your Honor, | had sought to
I ntroduce before we left off three exhibits that |
had understood were sent into a stipulation. There
was argunment -- | provided the court the e-nai

which will confirmthe stipulation. 1'd like to
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pick up there wwth noving in those three particul ar
exhi bi ts.

THE COURT: Well, let ne just tell you that |
took a | ook. Wat you gave to ne is the e-mail of
Friday July 26th, and in the body of it it says
that after you -- let ne read the whole thing. On
t he paragraph three, the second -- third sentence:
"As to the plaintiff's exhibits, we agree that the
original note already filed with the court, a
certified copy of the nortgage already filed with
court, and a certified copy of the assignnent of
nortgage in our possession are adm ssible.

Al t hough, | understand you intend to raise an
argunent as to sone of these docunents.™

So in your -- it doesn't seemto ne that you
got a stipulation. You acknow edge that they are
going to raise sone argunent relative to the
docunments. Okay. So | don't find that you have a
stipulation relative to the adm ssibility of these
documents. Okay?

MR. NEW Under st ood.

THE COURT: kay. Thanks a lot. kay. So go
ahead.

MR. NEW Your Honor, |'d like nove into

evidence as Plaintiff's Exhibit 1 the original note
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in the court file.

THE COURT: | think you got to get the -- the
Limted Power of Attorney is Nunber 1.

MR NEW It is. GCkay. |Is the note 3 on your
list?

THE COURT: The note is 3 on ny |ist.

MR NEW |['d like to nove the note in, and
what |'d like to do, if Your Honor agrees, | think
you do with what you're saying, nove themin in the
nunber identified in the note.

THE COURT: Yes. As we proceed on, and | hate
to interrupt you, but let nme just agree on this.
See if everybody is going agree on this: There
continues to be this issue relative to hearsay, and
so | am |l ooking at Statute 90.803 Hearsay
Exceptions, availability of clarity immterial. It
says the provision is of Section 90.802, the
contrary, notw thstanding, the foll ow ng are not
I nadm ssi bl e evi dence even though the declarant is
avail able as a witness. Subsection(6), records of
a reqgularly conducted business activity, (a) a
menor andum report, record, or data conpilation, in
any form of acts, events, conditions, opinion, or
di agnosi s, nmade at or near the tinme by, or from

knowl edge transmtted to a person with know edge,
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if kept in the course of a regularly conducted

busi ness activity, and if it was the regul ar
practice of that business activity to nmake such
menor andum report, record, or data conpil ation,
all as shown by the testinony of the records
custodi an or other qualified witness, or as shown
by a certification or declaration that conplies

wi th paragraphs (c) and s. 90.902(11), unless the
sources of information or other circunstances show
| ack of trustworthiness.

The term "busi ness” as used in this paragraph
I ncl udes a business, institution, association,
prof essi on, occupation, and calling of every kind,
whet her or not conducted for profit.

So let nme ask the plaintiff, is that the
section under which you are traveling relative to
t he section of hearsay.

MR. NEW As to the business record, yes.

THE COURT: So to the defense, is that the
busi ness record exception?

MR. PRESTIA: As you've read it 803(6), Yes,
Your Honor, that is what's in the Florida Rul es of
Evi dence. However, at this point, plaintiff has
failed to neet all of the requirenents pursuant to

that rule, and | would actually like to nmake this
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argunent outside the presence of the witness, if
possi bl e.

THE COURT: Ckay. Well, at this point |'m not
quite there yet. Wiat I'mgoing to say to you is
to the extent you want to offer records that are
under the business record exception, I'mgoing to
require that as to every record that you wish to
offer, that you take it individually and either
make a show ng under the records exception or don't
make a records exception. So go ahead.

MR NEW [|f | may begin with the note.

THE COURT: kay. Go ahead.

MR. NEW And the note --

THE COURT: Exhibit Nunber 3 --

MR. NEW The note itself authenticating it
woul d not cone in in the business record exception.

MR. PRESTIA: And | woul d di sagree.

MR. NEW The business record exception, Your
Honor, | woul d suggest applies clearly to the
docunents, other than the note, other than the
nortgage, clearly the pay three/pay four screens,
paynent history, Hello Letter, that's the exception
under which | amtraveling. The note itself
aut henticating, we would like to the nove the note

into evidence as Plaintiff's Exhibit 3.
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THE COURT: Ckay.

MR. PRESTIA: Can | nmake an --

THE COURT: Interjection? Go ahead.

MR. PRESTIA: Yes, sir. | would object under
Florida Rul e of Evidence 90.902, which provides as
follows: "Extrinsic evidence of authenticity as a
condition precedent to admssibility is not
requi red" --

THE COURT: Excuse ne, just a mnute. Excuse
me. Wat are you doi ng?

M5. LUNDERGAN: Chargi ng nmy phone, Your Honor.

THE COURT: (kay. Please unplug your phone
and turn it off.

M5. LUNDERGAN. Sorry, Your Honor, | amtrying
to call the court reporter to --

THE COURT: You can go downstairs and use the
phone or step out of the courtroom | don't all ow
the use of electronic devices in the courtroom

M5. LUNDERGAN: |'Il1 take them outside.

THE COURT: Okay. Thanks. Go ahead.

MR. PRESTIA: Yes, sir. Pursuant to
90.902(8), comericial papers and signatures
t hereon and docunents relating to them to the
extent provided in the UCC. So it's admssible if
it is -- I'msorry. |If it's provided by the UCC
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Now, if you turn to the UCC, the only section of
the UCC that speaks of this is Article 3, which is
entitled Proof of Signatures and Status as Hol der
in Due Course, which is Florida Statute
673.3081(1), and that rule states as follows: "In
an action with respect to an instrunent, the
authenticity of an authority to nake each signature
on the instrunent is admtted unless specifically
denied in the pleadings.” And the rule goes on.

Your Honor, we've made -- our affirmative
defenses clearly state that we are objecting to the
authenticity of those signatures, and as such, this
rule applies and it is not self-authenticating as
the burden nowis on the plaintiff to prove that
t hose signatures are purported to be authenticat ed.

THE COURT: Ckay. So based on final offer of
Nunmber 3 and over the objection, | amgoing to
admt the note.

MR. PRESTIA: (kay. Let ne just -- sure.
Your Honor, | was just speaking as it pertains to
that specific one. Let me, just for the record,
state the rest of ny basis for the objection as it
pertains to the note.

W' ve al ready addressed hearsay. | would al so

be relying on |lack of personal know edge, again,
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authenticity of the docunent, and personal

knowl edge as to the signatures as it relates to the
docunent and any potential endorsenents, which may
or may not be on this docunent.

THE COURT: Ckay. So over objection, Exhibit
3 into evidence. GCkay. Go ahead.

(Exhi bit Nunber 3 received into evidence.)

MR NEW [|'d like to nove into evidence as
Exhibit 4, the certified copy of the nortgage that
Is in the court file.

THE COURT: Ckay.

MR. PRESTIA: | would object, Your Honor, as
it's hearsay, authenticity, no personal know edge,
and it is actually irrelevant since the nortgagor
inthis case is -- the nortgagor in this case is
Fifth Third. However, the w tness already
testified that the current owner and hol der of the
note and nortgage is DLJ. So they are not a party
to this, and the proper owner and hol der shoul d be
the one that is here today before Your Honor.

THE COURT: Ckay. Exhibit Nunber 4, the
nortgage is in evidence over objection. Ckay.

(Exhi bit Nunber 4 received into evidence.)

MR NEW As Exhibit 7, Plaintiff's Exhibit 7,

Your Honor, the recorded assignnent of the
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nor t gage.

THE COURT: | have nunber 7 as the Hello
Letter. The assignnent of nortgage | have as
Nunmber 5. Are ny nunbers incorrect?

MR. NEW M nunbers are incorrect, Your
Honor. Nunber 5 is the assignnent of nortgage.

THE COURT: Ckay.

MR. PRESTI A: Sane objections, Your Honor,
hear say, authenticity, personal know edge,
rel evance.

THE COURT: Overruled. |Into evidence over
obj ecti on.

(Exhi bit Nunber 5 received into evidence.)

MR. NEW Your Honor, I'd like to nove into
evidence as Plaintiff's Exhibit 7 the Hello Letter.

THE COURT: Ckay.

MR. PRESTIA: | would object as there has not
been a proper foundation |aid under the business
records exception, and furthernore, this is
purported to be a docunent of a non-party to the
action.

THE COURT: Al right. | amgoing to admt
nunber 7 over objection. GCkay. Go ahead.

(Exhi bit Nunber 7 received into evidence.)

MR NEW Plaintiff's Exhibit 8, Your Honor,
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the -- I'"msorry.

THE COURT: Default is what | have --

MR NEW As Exhibit 9, Your Honor, the
paynment history.

THE COURT: Exhibit Number 9?

MR. NEW Yes, that is a conposite exhibit, so
|'"d like to introduce it -- the court would
consider it one, all pages that were created by SPS
were up until page -- up until the third page,
third fromlast of the exhibit, that's the SPS
portion which is what the witness testified to.

I'"d nove that portion into evidence.

THE COURT: But the |last three pages are going
to be renoved fromthe exhibit?

MR. NEW Correct.

MR. PRESTIA: | would object, that's then
hear say, personal know edge, as it pertains to this
party plaintiff, relevance, authenticity, and the
actual best evidence rules and |I'mrenew ng ny
90.956 that it's a sunmary pursuant to the Florida
st at ut es.

THE COURT: | amgoing to overrule your
objection, so | amgoing to allow it into evidence
over the objection. GCkay? Anything else you want

to offer?
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(Exhi bit Nunber 9 received into evidence.)

MR NEW As Plaintiff's Exhibit 10, Your
Honor, the pay three screen and pay four screens as
a conposite exhibit.

THE COURT: Ckay. njection?

MR. PRESTIA: (bjection to hearsay, relevance,
authenticity. Your Honor, there has been no
foundation laid as it pertains to --

THE COURT: Ckay. Just tell ne the basis.

MR. PRESTIA: Sure. | already stated ny
basi s.

THE COURT: kay. So over objection. |'m
going to admt Exhibit 10. GOkay. Anything else?

(Exhi bit Nunber 10 received into evidence.)

MR. NEW  Your Honor, the Powers of Attorney
beginning with Plaintiff's 1, Power of Attorney
fromDLJ Mortgage to SPS.

THE COURT: Ckay. njection?

MR. PRESTI A: Hearsay, personal know edge,
authenticity, relevance, best evidence rule. Your
Honor, the -- this is not -- she's never testified
this is a docunent that they even keep in the
normal course of business activity, it was created
by anot her conpany.

THE COURT: Ckay. Anything el se?
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MR. PRESTIA: | have stated ny grounds, Your
Honor, if you'd like ne to present argunent, |
woul d be happy to.

THE COURT: Not necessarily, just your grounds
are sufficient. So in evidence over objection,
Nunmber 1. Anything el se?

(Exhi bit Nunber 1 received into evidence.)

MR NEW Plaintiff's Exhibit 2, Your Honor,
Power of Attorney fromFifth Third Mortgages to DLJ
Mor t gage.

MR. PRESTIA: (bject to inproper foundation,
hearsay, authenticity, best evidence rule, personal
knowl edge, and that the specific hearsay exception
has not been net.

THE COURT: Gkay. Nunmber 2 is in evidence
over objection. Anything el se.

(Exhi bit Nunber 2 received into evidence.)

MR. NEW Your Honor, the purchase agreenent,
which is what | have as Exhibit 6.

THE COURT: GCkay. njection?

MR. PRESTIA: Yes, Your Honor, | would object
as the sane grounds of -- for the record, | wll
state them

THE COURT: Ckay.

MR. PRESTI A: Hearsay, |ack of personal
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knowl edge, authenticity, rel evance and best
evidence rule. And then specifically I would renew
nmy objection that this was never provided to us in
t he course of discovery, despite having nmultiple
requests for request for production as it pertains
to ownership, as well as just trial exhibits in and
of thenselves. So, your Honor, | have never even
seen this prior to today, and, it's prejudicial to
t he defense.

THE COURT: Gkay. Nunmber 6 in evidence over
obj ecti on.

(Exhi bit Nunber 6 received into evidence.)

MR. NEW And then, Your Honor, the Exhibit 8,
breach letter.

THE COURT: Ckay. (bjection?

MR. PRESTIA: (bject to hearsay, |ack of
foundati on, personal know edge, authenticity,
rel evance, this was nade all egedly by a conpany
doesn't even have a witness here to testify, so it
woul d be inpossible for themto satisfy any type of
exception for it.

THE COURT: Okay. So over objection it is
going to be in evidence. Anything else?

(Exhi bit Nunber 8 received into evidence.)

MR. NEW  Your Honor, | have no further
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exhibits and no other inquiry of the wtness.

THE COURT: Okay. Cross exam nation.

MR. PRESTI A:  Your Honor --

THE COURT: Let's do this, okay, we are going
to do this: W are going to take about a
ten-mnute break and then we will reconvene. So at
that point we will do cross exam nation. So go
ahead and make whatever calls you need to nake and
we are going to continue on until we resolve and
until we get to the end of the case. So fol ks nake
what ever plans you need to neke.

Step down during the recess. Do not talk to
anybody about your testinony. Oay?

MR. PRESTIA: Can | just bring one thing to
the Court's attention, Your Honor?

THE COURT: Sure.

MR. PRESTIA: In addition to this w tness,
there's two additional potential w tnesses that the
defense may call. | just want to nake sure that
the Court is aware of that.

THE COURT: Sure. That's fine. Thanks.
Thanks very nuch.

Y all go ahead and take a break.

(Short recess taken.)

THE COURT: Ckay. Cross exam nation.
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MR. PRESTIA: Before we get started | would
ask for a couple of mnutes so that --

THE COURT: No, sir. You're request for a
delay to set up a video, he can set up if he
w shes, but we are going to go forward with. Go
ahead. Cross exam nati on.

MR. PRESTI A:  Your Honor, one other further
I ssue. This case was scheduled for a half day. It
was scheduled for 1:00, it is not alnost 5:00. |
have another trial in the norning, and we al so have
another trial in the norning at 9:00 a.m  Your
Honor, | would ask that before we start with the
cross exam nation we either declare a mstrial or
continue the matter so that then we can adequately
prepare for trial tonmorrow, as well. Additionally,
so that we can conduct this full trial at the next
future setting.

THE COURT: Okay. Al right. Denied. &
ahead. Cross exam nation. Go ahead.

MR. PRESTIA: My | have perm ssion to nove
t he podi unf?

THE COURT: Yes, absolutely. Go ahead.

MR. PRESTIA: My | have the pieces of the
docunents that were entered into evidence?

THE COURT: Ckay. Are they up there? They
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shoul d be up there, 1 through 10. You can
appr oach.

MR. PRESTIA: May | approach the clerk?

THE COURT: Yeah, go ahead.

M. New, which is the docunent that needs the
three pages taken off of it?

MR NEW It is the paynent history.

THE COURT: Ckay. So that's Nunber 10 -- |I'm
sorry, that's Nunber 9. So if you will take the
| ast three pages off of it.

MR. PRESTI A:  Your Honor, where are the ones
that are premarked and that were admtted? These
aren't premarked by any neans.

MR. NEW | got the prenmarked.

THE COURT: GCkay. Geat. You can take them
out of the binder if you want to. But as to that
one that was admtted without the |ast three pages,
Nunmber 9, yes, take the last three pages off of it.

MR. NEW Counselor, |'ve got the notebook if
you want to ook at it and renoved the three pages
and they are prenarked.

THE COURT: kay. Go ahead and give it to him
so that he has it.

MR. NEW  Ckay.

M5. LUNDERGAN:. Does the court reporter have
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Def endant's Counselor's stickers or Defendant's
stickers.

THE COURT REPORTER  Yes.

M5. LUNDERGAN. My | have sonme, please?

THE COURT REPORTER:  Sure.

MR. NEW And there should be an expert
not ebook floating around that | used that had
premar ked - -

MR. PRESTIA: \Were is the notebook that had
the additional Post-it notes in there?

MR. NEW Those were ny attorney notes. He's
asking -- your question was, the notebook that had
ny attorney note, that's not the trial notebook.

THE COURT: He wants to see the notebook that
had the note in it.

MR. PRESTI A: That was presented to the
W t ness.

MR. NEW The note. Onh --

MR. PRESTI A:  Yes.

MR NEW It wasn't presented to the w tness.
The witness didn't open the book.

(Handi ng docunent.)

We need to mark this into evidence.

THE VI DEOGRAPHER: The tinme is 5:01 p.m we

are now on vi deo record.
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MR. PRESTIA: My | approach, Your Honor?
THE COURT: Yes. Uh-huh.
Thanks. Go ahead. You may inquire.
MR. PRESTI A: Thank you.
CROSS EXAM NATI ON
BY MR PRESTI A:
Q So that | don't have -- | don't want to say

your nane wong. Can you just pronounce it for ne?

A It's Kuerzi.

Q Kuer zi .

A Yes.

Q Ms. Kuerzi, it's a pleasure to neet you. My
nanme is Tom Prestia. | represent the defendants in this
case. | just have a couple of -- | have a good anmount

of questions for you as it pertains to the docunents
that you discussed with plaintiff's counsel. Before we
get going wth that, you would agree with ne that you

have a financial stake in the outcone of this case?

A " mnot sure | understand what you nean.

Q Well, you' re an enpl oyee of SPS, right?

A Yes.

Q And you're paid to be here, correct?

A It isnmy job to testify in trials, yes.

Q And as part of your job you're paid, correct?
A Yes.
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Q And how nuch are you pai d?
A An annual sal ary.

Q Which 1s?

A $50, 000.

Q And part of that $50,000 is for you to cone
here to testify in cases such as this one, correct?

A It is paid for ny job duties to research,
review accounts, prep files and work with ny counsel and
get accounts ready for trial, if -- if that's the case,
yes.

Q So the answer to ny question is yes, as part
of your salary you're paid to cone here to court and
testify in cases such as this one, correct?

MR. NEW (bjection, asked and answer ed.
THE COURT: Ckay. Overruled. Go ahead.
A Yes.
Q And you nmake your living solely by testifying

in cases such as this, right?

A No.

Q No? You have another job?

A No.

Q So your -- your sole formof inconme is from

SPS, correct?
A Yes.

Q And your job at SPSis to, as you said, review

800-726-7007
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files and cone in and testify in cases such as this,
correct?

A Yes.

Q kay. And you' ve worked there how | ong?

A Sevent een years.

Q Now, you're not an enployee of the plaintiff
in this case, are you?

A No.

Q Who is the plaintiff in this case?

A Fifth -- Fifth Third Bank.

Q And you at no point were ever enployed by

Fifth Third Bank, correct?

A Ri ght.
Q And you were never enployed by DLG -- |et
nme -- | apol ogi ze, strike that.

You were never enployed by DLJ Mortgage
Capital Incorporated, correct?

A Correct.

Q So you would agree with ne then -- well, |et
me kind of back up. | apologize. Since you are in the
busi ness of testifying in these types of cases, you
woul d agree with ne that your enployer, if your enployer
found out that you were a poor w tness, you would no
| onger be doi ng what you're doing, correct?

MR. NEW (bjection, speculation.

Veritext Florida Reporting Co.
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THE COURT: kay. Overrul ed.
A | have not found that to be the case. | don't
know t hat personally.
Q Al right. So if it's your testinony that you
don't do a full and thorough and good job testifying in
t hese cases, that you would still retain your job at

SPS, correct?

A I would assune that would be up to ny
superiors.
Q Well, in general practicality, you would agree

with me that if sonmeone isn't doing a good job at

their -- for their enployer, they would not be there,
correct?

A | can't say yes or no to that. | would not
know.

Q Well, just -- | nmean, on a common sensi bl e

basis, you would agree that if an enployee is not doing
their job thoroughly and accurately and to the standards
of their enployer, they would not be an enpl oyee of that
conpany for very long, correct?

A Well, it depends if they want to give them
addi ti onal training and coachi ng.

Q Wll, let's talk about that now that you've
mentioned that. You're actually given formal training

and coaching to testify, right?

Veritext Florida Reporting Co.
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A It's -- sonetines, yes.

Q No, in -- at your enploynent within the |ast
17 years, you're actually coached and trained on howto
testify in court just like this; isn't that true?

A | have had training, but |I'mnot trained on a
dai ly basis.

Q So the answer to ny question then is yes?

A | have had training.

Q As it pertains to courtroomtestinony,
correct?

A Yes.

Q Ckay. And that training involves nock trials,
correct?

A No.

Q No? The training involves -- what does the
training involve?

A I[t's just a one-on-one session.

Q Wth who?

A Wth whoever the conpany sees -- it could be
one of the corporate attorneys.

Q kay. So you actually receive training froma
attorney in preparation for you going to cases and
testifying; is that what your testinony is?

A They have been known to do that, yes.

Q And who was the person that trained you in

Veritext Florida Reporting Co.
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regards to this case?

A | -- 1 did not have any training regarding
this case.

Q Ckay. When was your training?

A | had sone training regarding court in genera
about a year ago.

Q So about a year ago you net with an attorney
who trained you as it pertains to court procedures and
testifying, correct?

A | cannot say that he was an attorney, no.

Q Well, | thought you just told ne that you had
net wwth a attorney and he was the person that gave you
traini ng?

A W do in general at tines.

Q Ckay. And you particularly, you said you got
one-on-one training, right?

A Yes.

Q And you advi sed that the individual that
trai ned you was an attorney, did you not?

A No, | did not say that.

Q kay. Well, who was the person that trained
you t hen?

A It was soneone that the conpany had hired.

Q Who was that person?

A | do not recollect his nane.

800-726-7007
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Q Do you recall what type of -- what did he do
for a living?

A He was a trainer.

Q Enpl oyed by SPS?

A Not a hundred -- not full tinme, no.

Q So he -- but he does have sone | egal
background, correct?

A As far as | know, yes.

Q And he trained you on howto testify, correct?

A He trained us on, you know, what to expect in
t he courtroom

Q Ckay. So you -- you were nade well aware of
the types of questions and issues that could arise in
t hese types of cases, correct?

A Yes.

Q And, specifically howto fornulate a response
favorabl e to your enployer, right?

A | wasn't told that, but | could say |I was
trained to answer the question properly and accurately.

Q kay. And properly and accurately as an

enpl oyee of SPS woul d be favorable to them isn't that

right?
MR. NEW (Objection, argunentative.
THE COURT: Ckay. Overrul ed.
Q Correct? It's a yes or no, na'am
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A I would say so long as | give the correct
answer and it's the truth, that would be yes.

Q Ckay. So then the answer to nmy question is

yes?

A (No response).

Q Correct?

A Yes.

Q kay. You've testified in hundreds of cases,
correct?

A | woul d say yes.

Q Approxi mate -- approxi mately how many?

A That's kind of hard to say. | --

Q  Over 5007?

A No, | would not say that. |'d say maybe
bet ween 100 and 300.

Q Bet ween 100 and 300. So 100 -- between 100
and 300 tinmes you' ve cone into court and testified
before in the -- in this sanme fashion, before attorneys
and judges and court reporters and things of that
nature, correct?

A Yes.

Q kay. So in essence you're a professiona
W t ness, right?

A No.

Q You woul dn't agree with that assessnent?

800-726-7007
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accounts.

prof essi onal |y, no.

Q

O >» O >

did !l do with that? Here we go.

Bank is the plaintiff in this case, right?

A
Q

party to this action, to your know edge?

QO >» O » O >

mean?

o »
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No, | wouldn't.
And why not ?
Because | actually work on accounts. | review

| -- you know, | don't do this

Well, this is your profession, right?
No, | -- | do testify in cases, yes.
But approximately 100 to 300, right?
Yes.

Ckay. Let's go ahead and start with -- what

Now, you nentioned before that Fifth Third

Yes.

DLGis not -- DLJ Mortgage Conpany is not a

They are -- they are the owner.

So DLJ is the owner of what?

The note.

kay. And who is the holder of the note?
That woul d be DLJ.

What is a holder of a note, what does that

They actually own the note.

kay. But you said that they were the owner

800-726-7007
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and then you said that they were the holder. Can you
clarify what the difference is between those two?

A Well, they actually own it and hold it, and
it's -- the physical note is kept in a secure |ocation,
you know, even though they own it, and it was only
brought out when it's needed.

Q Ckay. \Where is that secure | ocation?

A | do not know.

Q kay. So you don't maintain where the -- the

note is kept, correct?

A | personally do not, no.

Q SPS doesn't nmintain where it's kept, correct?
A Yes, |I'msure we do.

Q kay. And what is that know edge based upon?
A By keeping it in a secure |ocation you nean?

Q Yeah. How do you know that SPS nmintains the
| ocation of the note?

A Because it's part of the business records.

Q No, that's ny question. M/ question is what
basis do you have to cone here and testify under oath
that SPS maintains this note?

A Nor mal busi ness practices.

Q You don't know -- you have never seen where
this location is, correct?

A No, | haven't.

Veritext Florida Reporting Co.
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Q You don't even know where this |ocation is,
correct?

A Correct.

Q So you have no personal know edge as to where

or how this note is mai ntai ned, correct?
A | knowit's kept in a file in a secure
| ocati on.

MR. NEW Relevance with regard to --

obj ection, relevance with regard to the note, which

is in the court file, which has been in the court

file since 2009. So to the extent the question

relates to how the note was naintained by SPS if
was prior to 2009, that there m ght be sone

rel evance there, but he's been asking questions

about how -- how was the note was mai ntai ned any
time after the note was filed wth the court, |

think it's msleading. So |I'd say --

It

THE COURT: Well, the note itself has been in

the court file since January 5, 2010.

MR NEW That's correct.

THE COURT: So it's not 2009. So, all right.

Overrul ed, but go ahead, but | don't think there's

any question that it's been in the court file since

t hen.

MR. PRESTI A: Your Honor, that wasn't the

800-726-7007
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basi s of ny question what soever.
THE COURT: Go ahead.

Q So you would agree with ne that prior to --
hold on, let nme back up real quick. The note that's in
the court file, have you ever seen that?

A | have seen a copy of it, yes.

Q You haven't seen the actual one that's in the
court file, correct?

A No, | haven't.

Q You have not | ooked at the signatures that are
on that actual note, correct?

A The copy of them yes.

Q No, |I'mnot tal king about the copy. The
actual note that was in the court file, you have never
seen that before, right?

A No, | have not.

Q And you have never seen any potenti al
endorsenents, if they do exist, on that note, correct?

A Correct.

Q And you have never -- and you had said on
di rect exam nation that you, in fact, do not have any
per sonal know edge as to when, if at any point, an
endor senment was placed on the original note, correct?

A Ri ght.

Q Now, let's get back to how the note was

Veritext Florida Reporting Co.
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mai ntained prior to admtting it into or admtting what
I's purported to be the original note into the court

file. And I'"'monly talking about prior to that date.

Li ke you said, you were never an enployee of Fifth Third
Mort gage Conpany, correct?

A Correct.

Q And you were never an enployee of DLG -- DLJ
Mort gage Conpany, correct?

MR. NEW This is cunul ative, Judge.

MR. PRESTI A:  Your Honor, if you give ne a
little latitude --

THE COURT: Go ahead. | said go ahead.

MR. PRESTI A: Thank you.

Q As a -- so since you have never been an
enpl oyee of Fifth Third Mrtgage conpany or DLJ Mortgage
Capital Incorporated, prior to the alleged note
appearing in the court file, you have no personal
know edge as to where the -- the -- where this note was
| ocated, right?

A Correct.

Q And you have no know edge as to how it was
mai ntai ned prior to allegedly being introduced into the
court file, correct?

A Yes.

Q And you have no know edge as to when, if at

800-726-7007
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any point, the defendants in this case allegedly

executed this note, correct?

A Because | reviewed the note, it is dated as of

the date it was execut ed.

Q kay, well you just told nme you' ve never seen
the note before, right?

A The original, no.

Q Ckay. So ny question is: As it pertains to
the original, you have no personal know edge, as to
when, if at any point, the defendants actually executed
this note, right?

A Based on the docunments | have in our records
the copy of the note --

Q Let me nmake nyself a little bit clearer. |I'm
not tal ki ng about any copies or anything el se that was
provided. [|'mtalking about the original note in this
case. So let ne bring you back to ny question again:
You have no idea as to when, if at any point, the
def endants actually executed this note; isn't that
correct?

A The copy of the original note that | have
seen --

Q I"'msorry. D d you say you have seen the
copy -- the original note?

A No, the -- the copy of the original --

Veritext Florida Reporting Co.
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Q Sure. Go ahead.

A -- was what | seen was dated the date of
executi on.
Q kay. But ny question doesn't -- is not

related to the copy. Ckay. So let's just forget about
the copy and let's focus on the -- purported to
original. As it pertains to the original note in this
case, you have no idea as to when or if at any point the
def endants actual |y executed that note, correct?

A I was not there when they executed it, no.

Q And you have no personal know edge as you have
never seen the note, correct? |'msorry. Let nme strike
t hat .

You have no personal know edge as to when, if
at any point, the defendants actually executed the
original note, as you have never seen it, correct?

Maybe that was a little easier.

A Because | never seen the original note, |
wasn't there at that tine. Al | have seen is a copy.
So no, | can't say that, you know, I -- | saw a copy of
t hat note.

Q But -- | understand in your -- | think I'm

phrasing it pretty -- pretty sinply, but I wll try to
do a better job. Let's not have any conversation as it

pertains to the copies. Ckay?

Veritext Florida Reporting Co.
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THE COURT: Let ne stop you for a second, and
you can go on. She has not seen the original note.

She didn't see themsign the original note. So |

am under standi ng your point. | get it.

MR. PRESTIA: kay. Thank you, Your Honor.

THE COURT: She has not seen it. She can't
testify if that's the original note that was signed
at the tinme of closing by your client.

MR. PRESTIA: Thank you, Your Honor.

THE COURT: Ckay.

MR. PRESTIA: And then one additional follow
up.

THE COURT: Sure.

Q The mai ntenance or how this note was
mai nt ai ned allegedly fromthe tinme of closing until the
time it entered into that court file, you have no
personal know edge as to the chain of custody or what
hands it went through to get into the court file; isn't
that correct?

A Only -- only information | have is based on ny
busi ness records.

Q Ckay. But your business records don't tell
you a -- you don't have a list in your business records
that shows on X date the note went from let's just say,

John Smth to Joe Smth, right? You don't have a chain
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of custody that reflects that or that could Iink up how
or where the note was transferred to, correct?

A I woul d have the assignnment.

Q kay. But the assignnent is solely fromthe

nortgage isn't that true?

A Yes, but the note follows.

Q So -- well, let's not tal k about |egal issues.
"Il nove to strike that as it's a -- as it's a |egal
opi ni on.

THE COURT: Gkay. Overruled. You asked her

t he question, so when she starts answering, you

can't object.

MR. PRESTI A: Yes, Your Honor.

Q As it pertains to solely the note, right?

A Uh- huh.

Q The physical docunent that is allegedly in the
court file, you have no i dea what happened to that note
after it was -- it left that closing table until it was
put allegedly into this court file; isn't that true?

A | -- Fifth Third -- Fifth Third Bank had the
not e.

Q But you're not an enployee of the Fifth Third
Bank, right?

A Correct.

Q So you -- you're not famliar with their
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busi ness records; isn't that true?

A That's true.

Q Ckay. So the only thing that you coul d
testify to is possibly sonething that is maintained
wthin SPS; isn't that true?

A Yes, and any --

Q kay. So as it pertains to when that note
|l eft the closing table, again, you have no idea what
happened to that note as you were not an enpl oyee of
Fifth Third Bank, right?

A Ri ght.

Q kay. And you don't -- you don't hold
yourself out to be a handwiting expert, right?

A No.

Q And you have never seen M. or Ms.
signature before, right?

A No.

Q kay. So you woul d have no know edge as to
what those signatures |ook |Iike, correct?

A Correct.

Q kay. (Coughing.) Excuse ne.

MR. PRESTIA: My | have a nonent, Your Honor?

THE COURT: Sure.

THE VI DEOGRAPHER: Vi deo going off the record.

(Short recess taken.)
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(Vi deo back on the record.)

THE COURT: Ckay. Go ahead.

MR. PRESTIA: Yes, Your Honor. |'mjust

trying to get organi zed here.

Q kay. Let's talk about -- let's talk about
the nortgage. Specifically I'mtalking about defense --
or I"'msorry. Strike that.

Plaintiff's Exhibit 4. Just |like the note,
you have never seen the nortgage prior to -- or you have
never seen the nortgage, period, correct?

A Only the copy, correct.

Q So you have never seen the actual origina
letter -- what is purported to be the original nortgage
inthis matter, correct?

A Correct.

Q kay. And you have never reviewed that
original nortgage since you' ve never seen it, correct?

A Correct.

Q And you have no personal know edge as to how
this docunent was maintained prior to entering the court
file, correct?

A Correct.

Q And you have no idea as to its location prior
to entering the court file?

A Correct.
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Q And you have no personal know edge as to the
chain of custody that this docunent may or may not have
went through to allegedly be purported -- to enter the
court file, correct?

A Correct.

Q You would agree with ne that Fifth Third Bank
is the -- Fifth Third Mdrtgage conmpany is the lender in
this matter?

A They were the originator, yes.

Q Ckay. And they are the entity that is listed

on the nortgage?

A | believe so, yes.
Q And you -- like we discussed earlier, you have
no -- as it pertains to the signatures that are

reflected on this nortgage, you have no persona

knowl edge as to whether or not these signatures are in

fact the signatures, correct?
A Based on the docunents, | would trust

that's -- that's -- that would be their signatures, yes.
Q But based on your personal know edge, since

you' ve never seen their signature prior to today --

A Uh- huh.

Q -- and were not at the closing table, you have
no idea if -- if the signatures that are purported to be
on this docunent are in fact the si gnat ur es,
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right?

A Correct.

Q And you woul d agree with ne that the security
instrunment or the entity that is -- | guess may or nay
not have the authority to execute this security
i nstrunment would be Fifth Third Modrtgage Conpany, right?

A ' msorry.

Q Sure. | apologize. Strike that.

You woul d agree with me that the entity that

woul d be entitled to foreclose on this property per

the -- you know what, strike that. W'I|l nove on.
I would like to show you -- let's talk
about -- let's talk about the -- the assignnent of

nortgage that is Plaintiff's Exhibit 5. You would agree
with nme that you've never seen that -- the original

assi gnnent of nortgage prior to -- well, actually you
have never seen the original assignnent of nortgage
period, correct?

A Correct.

Q So therefore you wouldn't know its context,
correct?

A Just in general.

Q But if you've never seen it before then you

don't knowwhat's is init, correct?

A Not in that particular one, no, but in genera
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| have | ooked at assignnents.

Q Okay. But I'"'m-- let's not tal k about any
ot her assignnents in general. | want to talk
specifically about the alleged assignnent of nortgage in
this matter. ay? You have never seen it before so
therefore you have no knowl edge as to its contents,
right?

A Prior -- not prior to reviewng it.

Q kay. Well, when did you review it?

A Just -- |1'd say wthin the week.

Q Okay. And that review was in anticipation of
this litigation, correct?

A Yes.

Q kay. It's not your nornal practice to review

these type of docunents, right, if there is no case

pendi ng?
A No.
Q So how many clients do you -- could you
estimate that SPS has -- or loans? | apol ogi ze.
A | -- that's kind of a -- in general, |

couldn't even give you an approxi mate --
Q Thousands?
A Yeah, | woul d say thousands.
Q W'll try to narrow it down, 20,000, 50,0007
A I'd say at |east 100, 000.
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Q At | east a 100,000 | oans and services. So
you're not given a file until you have been given the

green light to go and testify in this these cases,

right?
A No, not necessarily.
Q Well, let's talk about this case. You said

that the first tinme you reviewed the assignnent was
about a week ago, right?

A Correct.

Q And at that time you have al ready been |isted
as a wtness in this matter, right?

A Correct.

Q So that -- that review was done solely in
anticipation for this litigation, correct?

A Well, to prepare nyself to -- you know, for
trial, yes.

Q Exactly. So for this litigation. It wasn't
to maintain the | oan account at SPS, was it?

A No.

Q Ckay. It had nothing to do with the nornal

practice that SPS may or may not have in -- in effect,
right?

A You nean the day-to-day practices?

Q Sure.

A Well, that is part of the day-to-day

Veritext Florida Reporting Co.
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practi ces.

Q Well, this litigationis, right, as you' ve
testified that you -- you' ve testified in about 100 to
300 cases, right? That is part of your job, I

under st and t hat .

A Yes.
Q Ckay. But as it pertains to just naintaining
the accounts at SPS, you don't go and you -- and review

t hese docunents; isn't that true?

A Correct.

Q kay. And the original you said you' ve never
even seen, right?

A Ri ght.

Q kay. And so therefore since you' ve never
seen it, you do not know how it's nmaintained; isn't that
true?

A I woul d not know because it -- we did not --
SPS did not have it at that tine.

Q At what point did you acquire it?

A Oct ober 2010.

Q kay. And how -- under what circunstances?
A We -- DLJ had us service the account.

Q

kay. So correct nme if I'"'mwong, but the
owner and holder in this case is DLJ, correct?

A Yes.

800-726-7007
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Q kay. It has nothing -- Fifth Third Mrtgage
conpany is out of the picture now, right?

A Fifth Third sold it to DLJ.

Q kay. Well, let's talk about that for a
second. You testified that they sold it to them
correct?

A Correct.

Q Were you part of that business transaction?

A No, | wasn't.

Q Is there docunentation that reflects that

busi ness transacti on?

A Yes.

Q What is that docunentation?

A That is the purchase agreenent.

Q And is that sonmething that you maintai ned?
A No.

Q Is that sonething that you created?

A No.

Q Is that sonething that you have any persona

know edge about ?

A No.

Q So, you would agree with nme that you really
have no knowl edge as to the all eged purchase of this
|l oan by DLJ fromFifth Third, right?

A No, because they were part of DLJ busi ness

800-726-7007
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records, and once we started servicing --

Q Hold on. Let nme stop you --

THE COURT: Stop, stop, just hang on. Let her
just finish.

MR. PRESTIA: Sure. | apologize.

THE COURT: If you ask her a question, let her
answer and | et ne see what she says.

MR. PRESTI A:  Sure.

THE COURT: Go ahead. Go ahead. You can
finish.

A Thank you, Your Honor. Wen they becane
SPS -- when SPS started servicing, those docunents
becane part of our -- our docunents.

Q kay. Now, let ne get back to sonething
because you -- you said sonething in your |ast response
and it was "they were DLJ's business records,"” right?

A Correct.

Q That's what you sai d?

A Yes.

Q You never worked for DLJ |ike we've stated,
right?

A Correct.

Q You have no idea as to what their -- or how

their docunents are kept, correct?

A Correct.

800-726-7007
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Q You do not know how this docunment was created,
correct?

A Correct.

Q You do not know at what point this docunent
was created, correct?

A Yes.

Q You have no -- one second.

as an appearance as counsel
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VR. JARCLEM Excuse ne, Your

Honor .

THE COURT:

VR. JAROLEM My |

Yes.

be excused? |

for Ice,

think |I'"m needed here at all

but |

was noti ced

don't

THE COURT: You're free to conme and go as you
wi sh.

MR. JAROLEM | understand that. Just once ny
appearance was noted, | didn't want to di srespect
the Court in any way.

THE COURT: No, | appreciate that, but you're
free to go any tine you want. And you can stay if
you want .

MR. JAROLEM |'m gonna go. Thank you, Your
Honor .

Q

or

THE COURT: Ckay.
Ckay.
may not be with DLJ,

Thanks.
So as it pertains a docunent that nmay
i f

you have no idea if or how,

800-726-7007

Veritext Florida Reporting Co.
305-376-8800



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 132

at any point, the docunents that they have are kept in
the normal course of regularly conducted business,
right?

THE COURT: Excuse ne just a mnute. Just so
"' msure, you're tal king about ordinary course of
DLJ' s busi ness?

MR. PRESTI A: Correct, Your Honor.

THE COURT: Understood. Go ahead.

A No, | do not -- | do not know how DLJ -- DLJ
wor ked in the normal course of business.

Q kay. And so when you say that you obtained
DLJ's business records, you really don't know that its
their business record per se, correct?

A In general, | would say once they ask us to
service the loan, their records becone our records.

Q kay. But as it pertain -- all right. Well,
| understand that. You don't understand -- you don't
have any personal know edge as to when this docunent was
al |l egedly made by DLJ, correct?

THE COURT: And | don't nean to interrupt, but
just for the record, the docunent you're talking
about, tell her which one it is.

MR. PRESTIA: | apologize. That's Plaintiff's
Exhi bit 5.

THE COURT: Just so we have a better record.

Veritext Florida Reporting Co.

800-726-7007 305-376-8800



© 00 N oo o0 b~ wWw N P

N N N N NN P P P P P P P P PP
aa A~ W N B O © 00 N O U b~ wWw N +—» O

Page 133

Ckay. Go ahead.

Q As it pertains to Plaintiff's Exhibit 5, you
stated that you obtai ned your -- SPS obtained this
docunent from DLJ and then you testified that it was a
busi ness record of DLJ, correct?

A Whi ch is now our business records.

Q Right. Well, we'll get into that in a m nute,
but I would -- I'd just like to focus on DLJ's business
records, all right?

So you -- as it pertains to DLJ's business
records, and this particular docunment, Exhibit Nunber 5,
you do not know if it was nmade or near -- nmde at or
near the tinme of its creation, right?

A | only know by the date, the -- if -- if
you're referring to the purchase agreenent, the date
that it was created.

Q kay. Let ne -- let nme kind of sinplify it.
You woul d agree with me that this purchase agreenent --
excuse ne, purchase agreenent was not nade by you or
anyone from your conpany, right?

A Correct.

Q Ckay. So -- and you have no know edge as to
t he business practices and creation of docunents of DLJ,
right?

A Yes.

800-726-7007
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Q You don't, right?

A No. Correct.

Q So therefore prior to SPS getting it, you do
not know whet her or not this docunent was trustworthy,
right?

A Based on our business records that we got from
DLJ, in review of those, those were trustworthy.

Q As it pertains to when DLJ had it in their
possession and created it allegedly, you do not know
since it wasn't your conpany and you're not in any
departnent there, you do not know whether or not it was
trustworthy, right?

MR. NEW The sane question. Objection, asked
and answered cunul atively.
THE COURT: Overruled. Go ahead. You can

answer .

A Based on ny business records, | consider it
trustworthy.

Q As it pertains to what you guys have in your
file, sure.

A Correct.

Q As it pertains to what DLJ had in their file
and when they allegedly created it you cannot testify in
this court under oath as to its trustworthiness, right?

A | feel like | -- excuse ne. Because it is

Veritext Florida Reporting Co.
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part of our records which were part of DLJ records, to
me that | amtrusting that docunment as being

trustwort hy.
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Q Sure. As a courtesy --

THE COURT: Let nme stop you for a second. For
t he purposes of this trial, | amgoing to -- to
rule that prior to the tinme of the sale that she
can't testify to the trustworthiness of the records
that were prepared by DLJ or which were their
busi ness records at that tine.

Go ahead.

MR. PRESTIA: Are you -- is Your Honor going
to make the sanme ruling as it pertains to Fifth
Third Mortgage conpany?

THE COURT: To the ones where she was not the
person who was not working for the conpany at the
time and had no control or know edge of the nethod
by which they kept it, which | think she's already
testified to, sanme ruling. Ckay?

MR. PRESTI A: kay.

THE COURT: Now, it doesn't nean she has --
she doesn't have an opinion that it's trustworthy.
|'"mjust saying she can't testify if its
trustworthy or not.

MR PRESTI A: Thank you.
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THE COURT: kay. Go ahead.
Q Al right. Let's talk about Plaintiff's
Exhibit 8, which is the alleged acceleration letter.

That was not sent out by SPS, right?

A Correct.
Q You -- hold on one second.
THE COURT: For pl anning purposes, | -- it

woul d be ny intention to go to 6:00 at which at
that point I will be wlling to recess the case.
MR. PRESTIA: Okay. Were were we?

Q The -- Plaintiff's Exhibit 8, the acceleration
letter. Again, this is a docunent -- or actually have
you ever seen the original docunent, the original, the
acceleration letter?

A No, | have not.

Q That's not a docunent that was created by SPS,
right?

A Correct.

Q That's not a docunent that's naintained in the
normal course of business activity by SPS, right?

A W do a keep a -- we do a keep a copy of that

letter, yes.

Q That wasn't -- okay. But the docunent was
not -- it was given to you at sone point, right?
A Yes.

800-726-7007
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Q Ckay. So | can give you a letter today, this
letter right here, which | can call whatever | would
like to call it, and give it to you, and if you put it
in your file, then to you it's your business record; is
t hat your testinony?

MR. NEW (Objection, argunentative.
THE COURT: Ckay. Overrul ed.

A If it -- if it's fromthe prior servicer and
it's a docunent they sent out, it is part of our
busi ness records.

Q kay. But what |I'msaying to you is | can

give you a letter from-- fromny conpany --
A Uh- huh.
Q -- and once you put in your file, then

according to you it would be your business record,
right?
A Correct.
MR. NEW Sane objection.
THE COURT: kay. Overrul ed.
Q That's a yes?
A Yes. Unh-huh.
Q So the trustworthy of -- trustworthiness of
the docunent prior to SPS receipt or your receipt of it
IS unknown to you, correct?

MR NEW This -- this -- this addresses Your

Veritext Florida Reporting Co.
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Honor's ruling. Your Honor has a ruling of the

trustworthiness of records that were for her

I ndul gent.

THE COURT: Again, she can't testify to the
trustworthiness of the docunents at the tinme and
how they were a part, she wasn't there. That
testinony we got. But if she has an opinion as to
whet her or not she believes what she gets to be
trustworthy, she can testify to that point. But
your point is well taken. She can't testify to
what occurred in a place where she said she had no
first-hand know edge and she didn't work. Ckay?

MR PRESTIA: kay.

Q So now you nentioned before that as part of
your job duties are having sone type of correspondence
with your clients; is that true?

A W do at sone point, yes.

Q Have you ever spoken with the in
this mtter?

A No, | have not.

Q As part of your job duties you did not create
any correspondence that was sent to the
correct?

A Correct.

Q As part of your job duties, you did not

800-726-7007
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supervi se any mai ntenance of any docunents that are sent

to the correct?
A No.
Q You do?
A | don't.
Q Ckay. And you already testified that you' ve

never seen the original docunent, right?

A Correct.

Q kay. And that's because this docunent was
not created by you, right?

A Correct.

Q And you' re not a supervisor for the departnent
that -- of the departnent that allegedly created this
docunent, correct?

A It was created prior to comng to SPS.

Q So then the answer to ny question is yes,
you're not a supervisor of the departnment that may or
may not have created this docunent, correct?

A But | worked for SPS not the departnent or the

conpany that created the docunent.

Q So then the answer to ny question is yes,
right? | mean, | think we're on the sanme page here,
right?

A ['"'m-- 1 amnot a supervisor for SPS, no.

Q And you're not a supervisor for Fifth Third

Veritext Florida Reporting Co.
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either, right?

A Correct.

Q And you woul d agree with ne that this letter
was sent by Fifth Third or allegedly sent by Fifth Third
Bank, correct?

A Yes.

Q kay. And Fifth Third Bank is actually not
the plaintiff in this case, right?

A Correct.

Q So this docunent was sent by sone random
conpany; isn't that true?

A | woul d not know that.

MR. NEW Argunentative.
THE COURT: GCkay. That one | will sustain.
MR. PRESTI A: Sure.

Q Well, it was not sent by the servicer in this
case, correct?

A It was not sent by SPS, no.

Q And it was not sent by the servicer on or
around June 1st, 2009 -- strike that.

It was not sent by the servicer of this
particul ar | oan on or about June 1st of 2009, correct?
MR. NEW (Objection, foundation.
THE COURT: Overruled. |[|f you know.
A My -- by the review of the docunent, Fifth

Veritext Florida Reporting Co.
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Third sent that -- sent the docunent out.

THE COURT: Let nme stop you for a second. Do
you have any first-hand know edge of the -- of the
preparati on of the docunent?

W TNESS: No.

THE COURT: Do you have any first-hand
knowl edge of the sending of the docunent?

W TNESS: No.

THE COURT: Ckay. Go ahead.

Q So if that's the case, then you would have no
per sonal know edge as to whether or not this docunent
was even sent, right?

A No, only by having it in my business records.

Q So you would agree with ne that you have no
personal know edge as to if this docunent even sent to
t he correct?

A Based on ny busi ness records the docunent was
sent.

Q Ckay. Well, then let's tal k about your
busi ness records because | don't understand, and |
apol ogi ze. \What in your business record shows that
this -- this document was sent to the

A The docunent was addressed to the to
the property address.

Q kay. So it's your testinony that due to the

Veritext Florida Reporting Co.
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fact that there is a address bl ock that says

and an address, that is what you're basing your personal
know edge on that this docunent was actually sent to
them correct?

MR. NEW Judge, |'ve got objection as to the
pl eadi ngs, the relevance with the pleadings. Wat
was put into issue by the defendant in this case,
was not that the letter wasn't sent, but that it
wasn't received. The point the defendants went and
attenpted to -- they sought |eave to anend the
answer to assert a nore conplete or nore ful
defense raising i ssues of service of the Notice of
Default. That was deni ed.

What we're traveling on is that defendants
deni ed having received the application, that has no
rel evance to this case anyway, but the testinony
that's attenpted to be -- to be elicited now as to
whether it was sent, that has no relevance in this
case.

THE COURT: Ckay.

MR. PRESTIA: My | respond?

THE COURT: Sure. Go ahead.

MR. PRESTI A: Paragraph 22 of the nortgage has
sone conditions precedent that the plaintiff nust

nmeet in order to foreclose on the natter.

Veritext Florida Reporting Co.
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THE COURT: Ckay.
MR. PRESTIA: One of which is this particular

I ssue. That's why |'m processing that.

THE COURT: Okay. Understood. Overrul ed.
|'ve been allowi ng you to ask about it.

Q kay. So you would agree with nme that based
on your testinmony that the only reason, the basis of
your statenent that this docunent was sent to the

was because on the top of the letter
allegedly there is a address bl ock made out to the

with an address, correct?

A And it was part of the business records,
correct.
Q kay. But tell ne -- well, let nme ask you

this: Tell nme what your business records shows that it
was actually sent?

A | have nothing other than the letter.

Q kay. So you have nothing other than the
letter, which just has a address to the
right?

A Correct.

Q kay. Now, you have no -- you have no
i nvol venment with the operations of the whatever
departnent sent this -- hold on a second. Let ne ask

you this: Do know who Mchelle MCoy is?

Veritext Florida Reporting Co.
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A No, | do not.
Q Are you aware if she's the one who sent the
this letter?

A No, | am not.

Q Are you aware of where she works?

A No.

Q Have you nmet her before?

A No.

Q Has -- you would agree with ne that if -- if

her nane was at the bottomof this letter, she would be
the person wth the nost know edge as to whether or not
It was sent, right?
MR. NEW (bjection, speculation.
THE COURT: Ckay. Overrul ed.
A I woul d not know that.
Q kay. So if -- let nme follow your rationale.

If at the top of the letter, there's an address bl ock

t hat says the and an address --

A Uh- huh.

Q -- and based upon that you can fornul ate an
opi ni on under oath before this court that that -- based

on that it was sent, right?
Fol | ow ne?
A Ckay.
Q But you can't testify that if the letter was

800-726-7007
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signed by Mchelle MCoy, she would be the best person

to know the creation or whether or not this docunent was

sent ?
MR. NEW That's sone type of i nproper

i npeachnment and the question was different.

THE COURT: Just set the basis of -- just tel

nme the basis for --

MR. NEW Argunentative. Argunentative.

THE COURT: Ckay. Overruled. You can answer.

A If she's the one that sent it, yes.

Q So as it pertains to this letter, you do not
have any personal know edge if it was sent via first -
first class mail, right?

A No, other than being part of ny business
records, no.

Q | understand you keep on saying that but
there's no -- nothing in your business records that
woul d indicate to you that this letter was sent via
first class mail, right?

A Ri ght.

Q Al right. Let's talk about the actual
contents of the letter since it's already in evidence.
Let's --

MR. PRESTIA: My | have one second?
THE COURT: Sure.

Veritext Florida Reporting Co.
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MR. PRESTIA: My | approach the w tness, Your

Honor ?

THE COURT: Go ahead. Unh-huh. Go ahead.

Q "' m now showi ng you -- for the record, | am
now show ng you what has al ready been entered into
evidence as Plaintiff's Exhibit -- well, for
identification it was marked as 8, is it comng in as 8
Madam - -

THE COURT: It's the default letter?

MR. PRESTI A:  Yes.

THE COURT: 8.

MR. PRESTI A: Thank you, Your Honor.

MR NEW |[Is that the one that's in evidence?

Do you want to use the one that's in evidence?

MR. PRESTIA: That is the one that's in

evi dence.

THE COURT: GCkay. Do you want to take a | ook
at it?

MR. PRESTIA If | may.

THE COURT: Go ahead. |It's all right.

MR NEW So where is the exhibit binder or
the --

MR. PRESTIA: Right there.

3

NEW Those are the exhibits in evidence?

2

PRESTI A:  Yes.
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THE COURT: Ckay.
MR NEW No, this -- this is the exhibit in
evi dence.
THE COURT: That's the one.
MR. PRESTIA: My | approach?
THE COURT: Al right. Go ahead.
Q So this is the first time you' re seeing this
docunment, right?
No.

No? Wen did you see it before?

> O >

Earlier this week.

Q Ckay. And that was in your review of this --
in anticipation for litigation, right?

A Correct.

Q It wasn't part of your normal maintenance of

the file, right?

A Ri ght.
Q kay. Let's talk about the -- if you | ook
down on -- in the first paragraph, you see where it

starts, the sentence starts "In order to cure this
default?" It's one, two, three four, five -- the
seventh |ine down, do you see that?

A Yes.

Q Can you pl ease read that?

A "I'n order to cure this default, we mnust
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recei ve the past due amount within 30 days fromthe date
of this letter."

Q Ckay. And you would agree that that is a fair
and accurate reading of what is in evidence al ready as
Plaintiff's Exhibit 8, right?

A Yes.

Q Okay. Now what | would |ike to show you what
has al ready been admtted into evidence as Plaintiff's
Exhi bit 4.

(Handi ng docunent.)
MR. NEW Thanks.
MR. PRESTIA: May | approach the w tness, Your

Honor ?

THE COURT: Yes, you may. Thanks.

Q l"d like -- 1"d like you to turn to -- do you
have t he nortgage?

M5. LUNDERGAN: \Were is it?

Q Par agraph 22 of that. Let nme know when you
get there, please. |It's on page 14 at the bottomthere.

A Ckay.

Q Do you see that?

A Uh- huh.

Q Now, do you see a paragraph 22 there,
accel eration?

A Yes.
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Q Ckay. It says, and correct ne if |I'm wong,
that -- I"mjust going to read it into the record:
“Accel eration renedies. Lender shall give notice to
borrower prior to acceleration follow ng borrower's
breach of any covenant or agreenent in this security
i nstrument (but not prior to acceleration under Section
18 unl ess applicable | aw provi des otherwi se). The
notice shall specify." And then it has A B, C and D
right?

A Yes.

Q And it says, "It shall specify, A the
default," Right?

A (No response).

Q Yes?

A Yes.

Q "B, The action required to cure the default,"
right?

A Yes.

Q And then "C, A date not |ess than 30 days from
the date the notice is given to the borrower by which
the default nust be cured." Did | read right?

A Yes.

Q Okay. Now, |I'd like you to go back to the
breach letter and | ook at that |line that we just

di scussed, and correct ne if I"'mwong but it reads as

Veritext Florida Reporting Co.
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follows: "In order to cure this default, we nust
recei ve the past due amount within 30 days fromthe date
of this letter," right?

A Yes.

Q Now, you would agree with ne that that
sentence does not conport to what's required under
paragraph 22 within the nortgage; isn't that correct?

MR. NEW (Objection, foundation, calls for a
| egal conclusion and with the rule of conpl eteness
the entire letter should be read or at |east have
the witness have an opportunity to |look at it.

THE COURT: 1'mgoing to give you redirect.

Overrul ed. Go ahead. You can answer.

A | amsorry, can you repeat that?

MR. PRESTI A: Madam Court Reporter, nay you
read back the question?

(The I ast question and answer was read back by the
reporter.)

A I woul d di sagree.

Q You disagree with that? Well, tell nme why.

A Because it's 30 days fromthe date of the
letter.
Q You -- you see in there under paragraph 22

where it says, "shall specify a date not | ess than 30

days fromthe date the notice is given to the borrower,"
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right?
A Uh- huh.
Q And you agree with nme that -- well, on your

direct exam nation, that this is the first tine they
recei ved notice of the default, right? That's the point
of an acceleration letter, right?

A Yes.

Q So then pursuant to this acceleration letter
it says that in order to cure this default we nust
recei ve the past due amount within 30 days, right?

A Yes.

Q So do you -- now, do you agree with ne that
t hat does not conport to what is stated under paragraph
22 of the nortgage?

MR. NEW (Objection, asked and answered, the
same exact question he just doesn't |like the
answer .

THE COURT: Okay. Overruled. Go ahead, you
can answer.

A | di sagree.

Q You -- you disagree with the words "within 30
days" and then what it says in here "not |ess than 30
days" ?

MR. NEW (bjection, asked and --

A That is 30 days.

Veritext Florida Reporting Co.
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MR. NEW Answered, cunul ative.
THE COURT: Overrul ed.
A It is 30 days.
Q kay. Maybe I'm-- maybe |I' m not
under standi ng you correctly. It says "a date not |ess
than 30 days fromthe date the notice is given," so if
we go by this docunent here, which is in -- entered into
evi dence as 9?
THE COURT: No, it's 8.
A 8.
Q Ei ght, | apol ogi ze.
THE COURT: No, that's okay.
Q If we go by that docunent, docunent date of
June 1, 2009, according to the acceleration letter, they
woul d -- excuse ne -- have to receive the past due
anount within a 30-day wi ndow to avoid accel erati on and
foreclosure; isn't that right?
MR. NEW Sane objection.
THE COURT: Overrul ed.
A They are notified that they have 30 days to
cure the default.
Q No, it says in there that they nust receive
the paynent within 30 days?
A 30 days.
Q Isn't that right?

Veritext Florida Reporting Co.
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A Ri ght .

Q So within, so 30 and under, you agree that's

what within nmean?

A Yes.

Q kay. And then if we go to paragraph 22 it

says, "a date not |less than 30 days", so that would be

30 and over, right?

MR. NEW Sane objection.

THE COURT: Ckay. Overruled. Go ahead, you

can answer.

A It's still 30 days. | nean, that's the way --
this is reading. Wthin 30 days, but not -

Q Sure. So the acceleration letter says within

30 days?
A Wthin 30 days yes.

Q And then the nortgage says a date not |ess

than 30 days, right?

A Yes.
Q Ckay. Continuing on with our discussion of
the -- let nme grab that stuff fromyou real quick.

THE COURT: Sure, go ahead.

MR. PRESTIA: My | approach? Let ne have

just the nortgage. | want you to hold onto the
acceleration letter. | have sonme nore questions
for you.

Page 153
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Q Let's talk about further -- let's go back and
tal k about the second line in that acceleration letter.
Do you see that?

A Uh- huh.  Yes.

Q kay. Please read it for the record --

A "The anpbunt past due on the -- on the nortgage
| oan is $13,083.41.

Q Ckay, now how i s that nunber conputed?

A It's based on paynents due.

Q Ckay. And you would agree with nme that the
payrment, nonthly paynent, in this nmatter was $3, 152. 63,
right?

A Correct.

Q kay. So how many -- all right. At what
point did the defendants allegedly default in this
mat ter?

A April 1, 2009.

Q kay. So let's do the math together. |If
they're getting -- if the nonthly paynent is 3152. 63,
and how many nonths according to this acceleration
letter is it -- are you testifying that were in
arrearage?

A It was actually, they were three nonths, so it
woul d be April, May and June's paynents that was

arrears.

800-726-7007
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Q
wel | ?

A
letter --

Q

A

Q
it?

A

Q
correct?

A
June 1st.

Q
June 1st,

paid up until mdnight on that date?

A
Q

could have paid up until mdnight on June 1st, correct?

A
Q

about June now. As it pertains to June 1st, 2009, this
| etter was created on June 1st, 2009, it was not over

due, correct?

A
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| amsorry, June's paynent was in arrears, as

They were due. At the tine the escal ation

this went out, April, My and June.
Well, this went out on June 1st, right?
Yes.

So at that point June wasn't really due, was

It was a due on June 1st.

But at that point they didn't default,

It had to be in -- it had to be in by

Ckay. But if this letter was al so sent on

you woul d agree wth ne that they could have

But it was -- it was due at that tine.

Ckay. But you would agree with ne that they

But April and May were already due.
| understand that. Well, I'mjust talking

No, but due.

800-726-7007
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Q So the answer to ny question is yes?
A That it was due.
Q So realistically, they were -- the anount due
and owi ng was for April and May, correct?
A That was t he past due anounts, yes.
Q Ckay. And so the past due anmobunts -- let's
see if, we multiply 3152.63 x 2, I"'mnot a
mat hemat i ci an, | apol ogi ze, but let ne just do the math
here --
M5. LUNDERGAN: Wuld you like the cal cul ator
on your phone?
MR. PRESTIA: No, it's all right.
Q You woul d agree with ne that 3152.63 x 2 would

be 6305. 26.
A Yes.
Q So the anmbunts that were over due and ow ng at

the time of this letter were $6, 305.26, right?

A Actual ly, based on this letter it was the
April, May delinquent paynents that were due, plus the
June paynent that -- that is -- would be -- would have

been currently due and because they have 30 days to cure
the account, it also included the July paynent to bring
the account totally current.

Q Ckay. Now -- now, you're saying that it

i ncl udes not only June but July as well?

Veritext Florida Reporting Co.
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A Yes.
Q But how -- at this point June 1st, 2009, the
date this letter was created, July is still another 30

days away. They have plenty of tine to pay that, don't

t hey?

A | nmean, | don't have a calculator in front of
me, but | do believe that it was April, My and June
paynent .

MR PRESTI A Your Honor, may | --
A And | do apol ogi ze.

MR. PRESTIA: -- produce ny phone for a
cal cul ator so that she can do cal cul ati ons?

THE COURT: |If she can do it on your phone,
sure.

MR. PRESTIA: My | approach, Your Honor?

THE COURT: Yes, you nay.

MR. PRESTIA: Let the record reflect I'm
giving the witness a cal cul ator.
A Thank you.
Q Ckay. So you would agree with nme --

THE COURT: Here's another one if you want to
try this one.

MR PRESTIA: OCh, that one's is a little
better.

May | approach, Your Honor?

Veritext Florida Reporting Co.
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THE COURT: Yeah, absolutely.

A Thank you.

THE COURT: Go ahead.

Q kay. So you -- you agree with ne -- well,
first off let me ask you this question: As it pertains
to April and May --

A Correct.

Q -- you say that those anmobunts were due in
ow ng, right?

A Yes.

Q kay. Show ne in that letter where it says
that April and May are due and ow ng?

A It does not specify.

Q kay. So as it pertains to the substance of
this letter, this figure of $13,083.41 has no breakdown
as to howit was calculated. Do you agree with ne on
t hat ?

A The | etter does not show a breakdown, no.

Q Ckay. So your testinony that it includes a
bal ance due and owi ng of April is based -- is not based
on this letter, right?

MR. NEW (bjection, argunentive, foundation,

It's not the testinony.

THE COURT: Ckay. Overrul ed.

A | amsorry, can you repeat that?

800-726-7007
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MR. PRESTI A: Madam Court Reporter, will you
pl ease read that back for ne.
(The | ast question and answer was read back by the
reporter.)
A No.
Q What is that based on?

A It is based on the past anobunts of April and
May and -- and June and the upcom ng June, which al so
included late fees. |'msorry.

Q What docunment is showi ng that April and My
and June were part of the $13,083.41 that were
demanded -- allegedly demanded on June 1st, 20097

A That woul d have been the pay history. That's
where they woul d have got the anounts.

Q But -- well, you don't know that, do you?

A Just from normal business practices.

Q Ckay. But you can't testify as to the normal
busi ness practices of Fifth Third Bank Corp, correct?

A Correct.

Q So you really don't know their cal cul ations as
it pertains to this figure of 13,083.41, right?

A But by | ooking -- but by |ooking at the
account at ny system and what was due at that tine, |
can break that down, yes.

Q But 1'mnot tal king about your system |'m

Veritext Florida Reporting Co.
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tal ki ng about what was included in this docunent that
has been entered into evidence and that you're saying is
the acceleration letter as it pertains to this account.
kay?

A Ri ght .

Q So you have no idea how this, how Fifth Third
Bank conputed this figure of $13,083.41?

MR. NEW (bjection. She's been trying to say
for ten m nutes.
THE COURT: Okay. Overruled. Do you have any

i dea how it is cal cul ated?

A Base on anounts past due, current and the late
fees that were due on the account.

Q Where did you obtain that information fronf

A If you take the delinquency date and you | ook
at what was due at the tine this letter went out.

Q But you -- as you said, you're not an enpl oyee
of the Fifth Third Bank Corp.?

A Correct.

Q So what you're telling ne is really what your
t houghts are on how they may or nay not have created
this figure of $13,083.41, right?

A Based on ny review of this and ny notes, it
was the actual paynent and the |ate fees, which total ed

t he 13, 000.

800-726-7007
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THE COURT: Let ne stop you for a second. How

much additional tine do you need with this w tness?

Let ne just, | need to get a feel of what tine you
need.

MR. PRESTIA: | would anticipate --

THE COURT: |I'mnot going to try and cut you
short, | just want to know what the tinme is.

MR. PRESTIA:  Your Honor, with all candor of
the court, | anticipate a good -- |I've only gotten
t hrough two docunents so far. | would anticipate
anot her three hours, maybe.

THE COURT: kay. Well, keep in mnd that --
that the trial was set based upon an estimte, and
you already told ne once it was for half of a day,
SO ... | nean, we're -- we've already spent an hour
With this particular witness. [It's now 6:00. So,
" mjust asking you so that | know what you need.
So you may need anot her three hours to do that.
And then how many other w tnesses, do you have?
That's just your cross.

MR. PRESTI A: Yes, Your Honor.

THE COURT: How nuch --

MR. PRESTIA: And we have obviously notions
between -- if the plaintiff is not calling any

ot her witnesses, we have notions and then we
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potentially have two other additional w tnesses.

THE COURT: Al right. How nmuch tinme do you
anticipate for your other w tnesses?

MR. PRESTIA: And -- | just want to rai se one
thing for the record, Your Honor. W did file a
request for additional tine.

THE COURT: Ckay.

MR. PRESTIA: And that's within the court
file.

THE COURT: Ckay.

MR. PRESTIA: W're requesting a full day on
this trial for this exact reason

THE COURT: Well, I'mtrying to figure out
fromthis point on what we need --

MR. PRESTIA: Sure. No, | anticipate --

THE COURT: -- start you all over again.

MR. PRESTIA: My | have one chance to confer
because I'm not the one that directed --

THE COURT: Go ahead.

(Short recess taken.)

MR. PRESTIA: Your Honor, based upon our, |
guess, colleagues and our trial team we anticipate
that at |east another three hours with this wtness
and then additionally for our wtnesses, a good

three hours, as well.
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THE COURT: Ckay.

MR. PRESTI A: However, Your Honor, the
reason -- | did -- | just wanted to put on the
record, that before | started my cross exam nation
that | nade a point that | do have trial tonorrow,
and | asked for a continuance so that the cross
exam nation can be conpleted in one shot. At that
poi nt, Your Honor, you indicated that we were gonna
go until this matter was conpleted; therefore, you
know, obviously we started at Your Honor's order.

At this point, if we -- if we continue the
matter now, it's highly prejudicial to continue in
the mddle of ny cross exam nation. You know,
obvi ously, before ny -- ny continuance was deni ed,
It allows the witness to potentially confer with
counsel and/or any other --

THE COURT: Quite frankly, she was under an
order of the Court not to contact anybody while she
was -- did you hear ne instruct her not to do that?

MR. PRESTIA: | understand that, Your Honor.

THE COURT: Do you have reasonabl e basis for
me to consider that that nay have occurred? Do you
have a reasonable basis to --

MR. PRESTIA: No, by no neans. |I'mnot -- |I'm

not --

800-726-7007
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THE COURT: Just want to be sure.

MR. PRESTI A: Absolutely not.

THE COURT: Because if you're going to suggest
It, you better have a reasonabl e basis.

MR. PRESTIA: No, sure. I'm-- |'msaying
that it allows her to potentially think of, you
know, fix her answers --

THE COURT: Ckay.

MR. PRESTIA: And/or, you know, at that
point -- at this point already --

THE COURT: That's part of the trial, though,
isn't it? | nean, breaks are one of those things |
can't anticipate. So | would have to go with
whatever the tinme frame is. And | don't think
you'd want ne to arbitrarily set tinme frames on
you, woul d you?

MR. PRESTIA: No, | understand, Your Honor. |
just -- | brought it to the Court's attention prior
to the start of nmy cross exam for that reason.

THE COURT: \What's the nature of your case
t onor r ow?

MR. PRESTIA: |1'msorry?

THE COURT: \What's the nature of your case
t onor r ow?

MR. PRESTI A: It's another foreclosure matter

800-726-7007
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Wi th contested trial.

THE COURT: Here? |In this courthouse?

MR. PRESTIA: No, it's in Broward County, Your
Honor .

THE COURT: Ckay. All right. So that's what
you're |l ooking at. You're advising ne that you
need anot her six hours and that's just for your
part of it.

Redi rect, what do you think? How nmuch tine do
you need?

MR. NEW Extrenely little, Your Honor. |
can't imagine a --

THE COURT: Gve it to nme -- paraneters in
m nutes, tinme or hours?

MR NEW Fifteen mnutes. | think a redirect
Is going to less than 15 mnutes. | cross their
witnesses if they do appear.

THE COURT: Okay. So no other w tnesses
besides this w tness?

MR NEW At this point, | can't anticipate
t hat .

THE COURT: |'mjust saying, do you have any
| i sted ones?

MR NEW [|'ve got -- |I've got their

W t nesses. But no, sir. No, Your Honor.

800-726-7007
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THE COURT: GCkay. So what are you thinking in
terns of are you planning on putting their
W t nesses on the stand?

MR NEW No, not at this point. At this
point | do not.

THE COURT: Okay. So -- but you're going to
need to do cross exam nation, and they're saying
they're going to have probably three hours of
direct of their own w tnesses. So what --

MR NEW M cross wll be Iess than 15
m nutes on each w tness.

THE COURT: Okay. So we're looking at |ike
seven or eight hours, roughly, if you guys
esti mate.

Ckay. So in a reqgular trial day, we start at
9:30 a.m, we go to noon, that's two and a hal f
hours by ny count. Then what we do is that we go
from1:00 to 4:30 p.m which is why you saw t hose
peopl e cone on the phone for a hearing. So
that's -- that's another three and a half hours.
So you need -- like all total, you need about two
or three days; is that about right?

MR. PRESTIA: | would anticipate, yes, Your
Honor .

THE COURT: Ckay. And when you asked for
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additional tinme, which is what you were telling ne
a mnute ago is that what you asked for?

MR. PRESTIA: W asked for a full day, |
bel i eve.

THE COURT: So at this point, that's not
accurate. You need two or three days.

MR. PRESTIA: | put in -- | nean, that was a
good faith estimate, Your Honor, and in |ight of
t he evidence that has been --

THE COURT: Ckay.

MR PRESTIA: -- admitted, | would -- | didn't
anticipate ten plus docunents being entered into
evi dence.

THE COURT: Ckay. They weren't |listed on the
pretrial order?

MR. PRESTIA: Sure, but, Your Honor, normally
it's --

THE COURT: |'m just asking.

MR. PRESTIA: Normally it's four docunents.
It's normally a note and nortgage, paynent history
and acceleration letter, so ...

THE COURT: Al right. Anything else? Either
party?

MR. NEW No, Your Honor.

THE COURT: Ckay.
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MR. PRESTIA: | would like to nmake a notion
outsi de of the presence of the witness, if
possi bl e.

THE COURT: Ckay. Let nme just do -- let ne
just take this issue while we're here. At |east,
go ahead and get this out of the way.

So what I'mgoing to do is based upon the

notion made, |'m going receive fromny origina
order on the notion for mstrial. I|I'mgoing to
vacate that. |1'mgoing to grant you a mstrial,

and 1'mgoing to start y'all over again so there's
continuity in this case all the way through. W'|
put you on one of ny non-jury trial dockets. W'l
send you out a new case order, and you wll be
using ny courtroom It will be nme, and I will be
setting you for trial. So what, what do you think,
t hree days enough?

MR. PRESTIA: That would be plenty, Your
Honor .

THE COURT: GCkay. | amgoing to give you
three days worth of trial. And | don't know when
"Il set you at this point, but I amgoing to
require this: 1've had two notions that were filed
under oath by the defendants who -- who signed

under oath under penalty of perjury things that

Veritext Florida Reporting Co.
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happened in the courtroomthat they have no
first-hand know edge of. So in order to nake sure
t hat doesn't happen again, that they don't file
anot her affidavit or they have no first-hand

knowl edge of things that happened in the courtroom
your clients will be -- they'l|l necessarily be in
the courtroomw th us the whole tine so that
doesn't happen agai n.

So that having been said, | wll be getting
you out an order and what we'll do is we'll hold
the exhibits. So if we could get all of the
exhibits.

MR. PRESTIA: My | approach the witness to --

THE COURT: Yes, absolutely.

MR. PRESTI A:  Your Honor, | have one request
just so that and while we're still on the record
her e.

THE COURT: |If you want nme to have the w tness
step out of the room that's fine.

MR. PRESTIA: Well, for purposes of this, |I'd
actually |ike her present.

THE COURT: Ckay.

MR. PRESTIA: For the next trial setting
bef ore Your Honor, as nowit's -- this was -- is in

effect null and void, there's been a mstri al
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declared, we'd like affirmation fromplaintiff's

counsel that this will be the witness testifying as

In the next trial setting and the opportunity to
depose that witness prior to that setting so that
we do not run into the sane pretrial notions
again --

THE COURT: Let nme just say, when | send out
ny new pretrial, it wll have discovery
opportunities there. It will also have other
di sclosure requirenents. So when | reset it, it
does open up the opportunity for discovery --

MR. NEW Both sides?

THE COURT: Both sides, yeah.

MR NEW So they are -- they will produce
their clients for depositions?

THE COURT: |If you ask for their clients for
deposition, you can have their clients for
deposition. Just, | am making themconme to the
courtroom because of filing affidavits, swearing
under oath and things that occurred that they
didn't see, so they didn't have any first-hand
know edge of the things that they said that had
occurred. So they obviously got that information
from sonebody el se.

So we don't have that again, if they want to
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file affidavits and the notions later in the case,
they're certainly free to do so, but they're going
to need to be present and anything they swear to,

t hey need to have first-hand know edge of.

So with that being said, | wish you all a
goodni ght .

MR WASSERSTEI N:  Your Honor, before we
conclude here, if | may, the association, who is ny
client in this action --

THE COURT: Right.

MR. WASSERSTEIN:. -- | would say is nost
significantly prejudi ced by the outcone here today.

THE COURT: Right.

MR. WASSERSTEI N. The delay of this case
further, we had a trial and an outconme where, you
know, procedurally dism ssed, we had a rehearing,
and granted, and then now here we are agai n today.
My client has paid for me to be here today for the
pur poses of insuring that there will be no further
del ays, because every day that passes there's a
| ack of assessnents being paid and a del i nquency,
and as an association, there's a budget that can't
function properly and that has to be privy unpaid
assessments to other owners.

So in light of that information, ny clients'
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circunstances, | would just urge the court, | nean,
another trial order setting out -- | know we're
going to have a | ot of procedure and it reopens --
It sounds |ike we're reopening discovery.

THE COURT: Correct.

MR. WASSERSTEIN. And this is just going to
further prejudice ny client who has anticipated a
ending to this very |long pending case and it has,
you know -- for sonetinme now with the trial
settings that have put forth.

THE COURT: Well, let ne just ask you this:

So in this particular case, are you ready to put on
your case relative to your -- your clainf

MR. WASSERSTEIN. M client has no case to put
on, is putting on no argunent in this case, Your
Honor .

THE COURT: Gkay. You obviously don't have
anot her case, your claimis in this case, correct?

MR. WASSERSTEIN: No, Judge. Qur claimand
our interest is outside of this case. W are naned
as a defendant only because we have a security
Interest in the property.

THE COURT: Let nme just ask you this: Do you
have a |ien on the property for your association?

MR. WASSERSTEIN. | believe there maybe a lien
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of record that is very old or if not, there may not
be, but the docunents give us a security interest
In the property.

THE COURT: GCkay. So | guess what |'m saying
to you, you don't have a pendi ng counterclaimor
cross cl ai magai nst these defendants?

MR. WASSERSTEIN:  No, Your Honor.

THE COURT: GCkay. So if that were the case, |
woul d consi der severing it and trying that case
separate because it would go fairly quickly--

MR. WASSERSTEI N.  No, Your Honor, and there's
really no benefit for us.

THE COURT: GCkay. Oherwise, | can say |'m
synpathetic with your position, but as | told
everybody when they cane in this room this roomis
a circuit civil trial division and everybody gets a
free trial. And everybody gets a fair trial. So
it's not free, but regrettably, that's the way
these things work. So |I've granted the notion for
a mstrial because | can't get all of the evidence
here, and we're going to start everybody all over
again. And when | do, the trial order will open up
di scovery, but it's going to be very quick and then
"' mgonna be right back in here. So as soon as |

can get on enough tinme. So I'mgoing to give them
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three days so it's uninterrupted and I'mgoing to
put them on my schedul e.

MR. WASSERSTEIN:  Just -- just doing ny job.

THE COURT: | know you are, and |I'm
synpathetic to everybody. Y all be aware, though,
|'"'mgoing to set it, so you're going to have to
adj ust your schedul es accordi ngly, because |'m not
going to be able to accommpdat e everybody's
conflicts. So I'mgoing to get you right back in
here and we'll start over again, and we w |l get
this case resolved. Okay. Watch your step
st eppi ng down.

Anyt hing el se we need to address before we --

MR. PRESTIA: Yes, Your Honor, | have one --
outside the presence of the witness, I'd like to
make a noti on.

THE COURT: kay. Go ahead. Wy don't you
| eave the roomfor just a second.

MR. PRESTI A:  Your Honor, may | approach with
your cal cul at or?

THE COURT: Sure.

MR. NEW  Your Honor, to confirmwth the
mstrial, | want Ms. Kuerzi to understand that she
can communi cate with us. She's not on the stand at

mstrial.
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THE COURT: That's correct, you are free to
talk with the attorneys at any tine at this point.
Ckay.

Go ahead and step out, if you don't m nd.
Thanks a | ot.

MR. PRESTIA:  Your Honor, at this tinme based
upon Ms. Kuerzi's testinony, I'd like to nake an
ore tenus notion to dismss this matter as she
testified that DLJ Mortgage conpany is the owner
and hol der of this note, contrary to the
al l egations that were set forth within the
conplaint that Fifth Third -- | want to get it
right for the record. I'msorry -- Fifth Third
Mort gage conpany as paragraph five of the conpl aint
states that they are the owner and hol der of the
subj ect note and nortgage. Pursuant to case | aw
that is on this issue and | can present Your Honor
with --

THE COURT: Let ne ask you this: At this
point |'mnot going to accept any oral notions.
Anyt hing you want to nove, put it in witing and
we'll set it for a hearing and we will do that.
Ckay?

MR. PRESTI A: Thank you, Your Honor. |

appreciate it.
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THE COURT: Thank you. See y'all
(Time noted: 6:14 p.m)
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HEARI NG CERTI FI CATE

|, Lia Brocking, Court Reporter and Notary Public in and
for the State of Florida at Large, certify that | was
aut hori zed and did stenographically report the foregoing
proceedi ngs and that this transcript, pages 1 t hr ough
177 is a true record of the proceedi ngs before the

Court.

| further certify that | amnot a relative, enployee,
attorney or counsel for any of the parties nor aml a
relative or enployee of any of the parties's attorney or
counsel connected with the action, nor am| financially
Interested in the action.

Dated this 20th day of August, 2013.

LI A BROCKI NG
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